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THE “SWEAT BOX” AS A MEANS OF EXTORT- 
ING CONFESSIONS FROM SUSPECTED CRIM- 
INALS. 

The word ‘‘liberty’’ represents one of 
the highest and most cherished rights of 
man. Notwithstanding, a most dangerous 
and insidious tendency is observable, to in- 
fringe and impair it, especially in the large 
municipalities. A characteristic illustra- 
tion of this tendency—the sweat box 
—has been justified as a police regu- 
lation, and in every large city the police 
department have one of these ‘‘modern im- 
provements’’ by which they can ‘‘sweat out’’ 
confessions from suspected criminals. Such 
‘‘improvements”’ are in line with.many other 
questionable methods made use of by sheriffs, 
police officers and proseeuting attorneys, who 
imagine that the most important business of 
their offices is to secure the conviction of 
every person who is so unfortunate as to be- 
come an object of their suspicion. The sur- 
roundings and manner of making use of the 
‘‘sweat-box’’ rest on a presumption that the 
prisoner is guilty, and that his denial of the 
offense charged against him is untrue. The 
purpose of it is therefore utterly contrary to 
the spirit of the law: first, because the law pre- 
sumes everything in favor of the innocence of 
the party charged with crime ; second, because 
a confession to be admissible against a pris- 
oner must be voluntary, and not made under 
fear or unnecessary restraint. 

Courts of last resort ave had very little 
opportunity to express ‘h2mselves on the use 
of this meansin the detection and prosecution 
of crime and criminals, so that it was with 
more than usual interest we were attracted 
to the opinion of Supreme Court of Missis- 
sippi handed down May 19, 1902, in the recent 
case of Ammons v. State, 32 South. Rep. 9, 
holding that a ‘‘sweat-box’’ confession is 
absolutely inadmissible against the prisoner. 

The character of the sweat-box in this case 
and the circumstances under which the con- 
fession was made are described in an exceed- 
ingly interesting but rather caustic style by 
Calhoon, J., who wrote the opinion. ‘‘The 
ircumstances’’ says this learned judge, 








‘under which the accused made the confes- 
sion were these: There was what was known 
as a ‘sweat box’ in the place of confine- 


ment. This was an appartment about five 
or six feet one way and about eight feet an- 
other. It was kept entirely dark. For fear 
that some stray ray of light or breath of air 
might enter without special invitation, the 
small cracks were carefully blanketed. The 
prisoner was allowed no communication 
whatever with human beings. Occasionally 
the officer who had him put there would ap- 
pear and interrogate him about the crime 
charged against him. To the credit of our 
advanced civilization and humanity it must 
be said that neither the thumbscrew nor the 
wooden boot was used to extort a confession. 
The eflicacy of the sweat box was the sole 
reliance. This, withthe hot weather of sum- 
mer, and the fact that the prisoner was not 
provided with sole leather lungs, finally, 
after several days of obstinate denial, ac- 
complished the purpose of eliciting a ‘free 
and voluntary’ confession. The officer, to 
his credit, says he did not threaten his pris- 
oner, that he held out no reward to him, and 
did not coerce him. Everything was ‘free 
and voluntary.’ He was perfectly honest 


-and frank in his testimony, this officer was. 


He was intelligent, and well up in the law as 
applied to such cases, and nothing would 
have tempted him, we assume, to violate any 
technical requirement of a valid confession, 
no threats, no hope of reward, no assurance 
that it would be better for the prisoner to 
confess. He did tell him, however, ‘that 
it would be best for him to do what was 
right,’ and that it ‘would be better for him 
to tell the truth.’ In fact, this was the 
general custom in the moral treatment of 
these sweat-box patients, since this officer 
says, ‘I always tell them it would be better 
for them to tellthe truth, but never hold out 
any inducement to them.’ This sweat 
box seems to be a permanent institu- 
tion, invented and used to gently per- 
suade ali accused persons to voluntarily tell 
the truth. Whenever they do tell the truth,— 
that is, confess guilt of the crime, they are 
let out of the sweat box. Defendant, unless 
demented, understood that the statement 
wanted was confession, and tbat this only 
meant release from this ‘black hole of Cal- 


cutta.’ ’’ 












482 


CENTRAL LAW JOURNAL. 





No. 25 








Such is one of the most graphic 
pictures of the beauties and advantages 
of this latest of modern ‘‘improvements’’ 
in criminal procedure. The court’s opinion of 
it in this case, however, is not apologetic in 
the least: ‘‘Such proceedings’’ says the 
court, ‘‘as this record discloses cannot be too 
strongly denounced. They violate every 
principle of law, reason, humanity and 
personal right. They restore the barbarity 
of ancient and medieval methods. They ob- 
struct, instead of advance, the proper ascer- 
tainment of truth. Itisfar from the duty 
of an officer to extort confession by punish- 
ment. On the contrary, he should warn his 
prisoner that every statement he may choose 
to make may be used against him on his 
trial.’’ 

There are two phases to this question: first, 
as to whether accused is in legal or illegal 
custody ; second,as to the method of extort- 
ing the confession. The principal case holds 
that even if the custody and confinement is 
legal, the ‘‘sweat box’’ méthod of extorting 
a confession is vicious and renders uneffect- 
ual any statements made at that time and 
under those circumstances. The further 
question as to the legality of the custody in 
such cases is a new one, but of growing in- 
terest. The practice seems to be becoming 
generab in large cities for the chief of police 
or of detectives to order the arrest of sus- 
pected persons without warrant, for the pur- 
pose of ferreting out crime and extorting a 
confession. Whether confessions made while 
under illegal arrest are admissible in evidence 
against the accused is a matter on which the 
cases are not unanimous. MHoober v. State, 
81 Ala. 51. But the weight of authority 
seems to be in favor of their validity. Peo- 
ple v. Devine, 46 Cal. 46; Balbo v. Peopie, 
80 N. Y. 499; Commonwealth v. Cuffee, 108 
Mass. 285. Thus in the c:se of People v. 
Devine, supra, wren a person charged with 
the commission of a crime was arrested and 
held in custody more than twenty-four hours 
without being taken before a magistrate, it 
was held that a voluntary confession made by 
him to the officer was not to be excluded from 
evidence on the ground that he was illegally 
in custody after the twenty-four hours ex- 
pired. But admitting the custody -to be 
legal, the ‘‘sweat box’’ method of extorting 
a confession is such g violent infraction 





of the spirit of the law as not to be counte- 
nanced for a moment. It presumes the pris- 
oner to be guilty and by its methods of in- 
quisition, which, under the peculiar circum- 
stances surrounding the procedure, is pra- 
tically asort of mental torture, very ofteu 
enforces a confession that can very seldom, 
if ever, be anything but involuntary. The 
wonder is that such methods should be even 
tolerated in a free country. 








NOTES OF IMPORTANT DECISIONS. 





BANKS AND BANKING—LIABILITY OF DIREC- 
TORS FOR DEFALCATION OF OFFICERS DUE TO 
THEIR NEGLIGENCE.—The question of law stated 
as the subject of this note is in quite an unsettled 
state, owing to the decision of the United States 
Supreme Court in the famous case of Briggs v. 
Spaulding, 141 U.S. 132, 11 Sup. Ct. Rep. 924, 35 
L. Ed. 662, denying the liability of bank directors 
for negligence in failing to discover the defalca- 
tion of offi¢ers and servants of the bank. That 
decision is admitted to be indefensible on prin- 
ciple and has been criticised in many subsequent 
cases. In 50 Cent. L. J. 49, the decision is care- 
fully analyzed and the errors of the court clearly 
pointed out. Four of the ablest of the Justices 
dissented so that it cannot be said to be improb- 
able that on a subsequent hearing on this, ques- 
tion, the court may decline to follow the former 
decision. Meanwhile the question is arising quite 
frequently in many of the state and lower federal 
courts. Thus in the recent case of Campbell v. 
Watson, 50 Atl. Rep. 120, the Supreme Court of 
New Jersey held that in an action by a bank’s re- 
ceiver against the directors for losses caused by 
the cashier’s abstraction during several years, 
which it was alleged they negligently failed to 
sooner discover, defendants cannot claim that to 
hold them responsible for failure to discover such 
defalcations would require of them too high a 
degree of care and attention, where the examina- 
tion necessary to discover the frauds required 
merely an adjustment of accounts. 

This decision is directly contrary to the de- 
cision in the case of Briggs v. Spauld'ng. The 
court in speaking of the argument of the supreme 
court that all the directors of the bank are not to 
be held liable for the misconduct or negligence 
of their co-directors on the notion that they are 
not joint feasors, says: ‘I am unable to adopt 
this ground as solid. It leaves out of view en- 
tirely the element of care and diligence in super- 
vising the affairs of the bank. Four justices dis- 
sented, and declared in favor of holding the de- 
fendants in question liable for such losses as oc- 
curred after they had opportunity to investigate 
the affairs of the bank and stop the improper 
practices of the vice-president. I confess that I 
think the reasoning of the minority opinion more 
convincing.’’ The United States Circuit Court of 
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Appeals has also refused to follow the rule an- 
nounced in Briggs v. Spaulding. Warner v. Pen- 
noyer, 91 Fed. Rep. 587,44 L. R. A.761. See also 
the following important and valuable cases hofd- 
ing bank directors liable in such cases. Mar- 
shall v. Bank, 85 Va, 676,88. E. Rep. 2 L. R. A. 
534,17 Am. St. Rep. 84; Warren v. Robinson 
(Utah 1899), 57 Pac. Rep. 287. The court in the 
last case cited uses this strong language, to which 
we give our hearty endorsement: ‘It is the 
right and duty of the directors to take upon 
themselves the management of the institution, 
and to exercise and maintain a supervision over 
all business operations, upon the skillful and wise 
conduct of which depend the prosperity of the 
institution and the safety of those dealing with 
it. * * * The duties of directors are admin- 
istrative, relate to supervision and direction, and 
when it is sought to hold them responsible for a 
dereliction of duty, because of which a loss oc- 
curred to stockholders and creditors, they cannot 
evade liability by pleading ignorance of the af- 
fairs of the institution, incompetency, or gratuit- 
ous service, or that the management of the bank- 
ing business was in the hands of the cashier or 
other executive officer.”’ 





FEDERAL JURISDICTION—CONTROVERSY BE- 
TWEEN STATES AS TO DIVERSION OF WATER BY 
ONE TO THE INJURY OF THE OTHER—A contro- 
versy between sovereign states, taking the form of 
an ordinary civil suit, is one of the strange pecu- 
liarities of American jurisprudence. An inter- 
esting instance of this unique form of action ap- 
pears in the recent case of Kansas v. Colorado, 
22 Sup. Ct. Rep. 652. In this case a bill was 
filed by the state of Kansas in the United States 
Supreme Court against the state of Colorado 
which presents the question whether the latter 
state has the power wholly to deprive the state 
of Kansas of the benefit of water from the 
Arkansas river, which rises in Colorado and 
flows into and through the state of Kansas. 
The state of Colorado filed a demurrer to the bili 
of complaint denying that the United States 
Supreme Court had any jurisdiction either over 
the parties to or the subject-matter of the suit, 
for the reason that the question at issue did not 
constitute, within the meaning of the constitution, 
any controversy between the state of Kansas and 
the state of Colorado. 

The frequent occurrence of suits between states 
of late years has demonstrated the wisdom of the 
framers of the constitution in providing for their 
exclusive cognizance by the United States 
Supreme Court. A state is a sovereignty and 
under the rules of international law might settle 
its disputes with other states either by treaty or 
an appeal to force. The states of the American 
union are, of right, possessed of every attribute 
of sovereignty, including the two just referred 
to. These latter, however, they have surrend- 
ered to the general government and are thus 
stripped of any power to settle disputes with ad- 





joining states. In return for thissacrifice, by the 

states, however, the general government assumes 

to act as arbitrator of all disputes between them. 

And these disputes include, not only controver- 

sies over boundary lines or settlementof prop- 

erty rights, but disputes over rights and privi- 
leges of any kind that might reasonably be the, 
subject of treaty or the occasion of a resort to 

arms. This was well settled in the recent case 

of Missouri v. Illinois, 180 U.S. 208, 21 St. Sup. Ct. 

Rep. 331, where such jurisdiction was held to 
extend to a complaint by one state that the ac- 

tion of another state in constructing a sewage 
canal for the purpose of dumping the sewage 
of a large city into the waters of a stream which 
flowed through and was vitally necessary for 
the use of the citizens of the former state. In 
that case Justice Shiras, speaking for the court 
on the subject of jurisdiction, said: ‘It is true 
that no question of boundary is involved, nor of 
direct property rights belonging to the complain- 
ant state, but it must surely be conceded that if 
the health and comfort of the inhabitants of a 
state are threatened, the state is the proper party 
to represent and defend them. If Missouri were 

an independent and sovereign state, all must ad- 
mit that she could seek a remedy by negotiation, 

and, that failing, by force. Diplomatic powers 
and the right to make war having been surrend- 

ered to the general government, it was to be ex- 

pected that upon the latter would be devolved 
the duty of providing a remedy and that remedy,. 
we think, is found in the constitutional provis- 
ions we are considering.” 

We pause before concluding this note 
to again call attention to the wonderful and 
unique character of this proceeding. It has no 
counterpart in the whole realm of jurisprudence. 
Many, indeed, have been the attempts to organ- 
ize tribunals having cognizance of disputes be- 
tween sovereign states but they invaribly broke 
unsuccessfully from lack of power to enforce 
their decrees. No such fatality attaches to the 
judgments of the judicial arm of the federal gov- 
ernment of the United States. The right of a 
state to nullify an act of the federal government 
was forever settled on the field of Appomattox and 
Gettysburg. Within the jurisdiction and power 
given to the federal government by the constitu- 
tion it is absolutely supreme, and in no respect 
is this jurisdiction more productive of de- 
sirable results than in the settlement of difficul- 
ties between the states. 








RIGHTS AND DUTIES OF ADJOIN- 
ING LANDOWNERS—LATERAL SUP- 
PORT. 

General Principles Governing the Actions 
of Owners of Land. —Every man is entitled 
to the natural and ordinary use and enjoy- 
ment of his property. The landowner has 
absolute dominion over the soil for an indefi- 
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nite extent upwards and indefinitely below 
the surface. Whatever damages he may 
occasion to adjacent owners by the rightful 
exercise of this dominion are damnum 
absque injuria. But this right of absolute 
dominion is modified by the cautionary prin- 
ciple expressed in the.maxim sicJutere tuo ut 
alienum ledas. This maxim has been in- 
terpreted to mean that everyone must so 
enjoy his property, according to his legal 
rights, as not to injure the legal rights 
of another in his property.! 

Every owner of land has a natural right— 
ex jure nature—to have his land supported 
in its natural condition by adjoining land. 
This right is not an easement, and exists in- 
dependent of contract. It is an absolute 
right of property incidental to the land and 
attached to the soil.? The right to lateral 
support from adjoining soil, in the language 
of an English case, is not like the support of 
one building upon another, supposed to be 
gained by grant, but it is a right of property 
which passes with the soil, so that if the 
owner of two adjoining closes conveys 
away one of them, the alienee without any 
grant for that purpose is entitled to the sup- 
port of the other close the very instant when 
the conveyance is executed.’ ‘‘This doc- 
trine,’’ said Lord Campbell, C. J., ‘‘stands 
on natural justice, and is essential to the en- 
joyment and protection of property in the 
soil.’’ Few principles of law can be traced 
to an earlier or to a more constant recogni- 
tion, through a long series of uniform and 
constant decisions, than this. And so the 
owner of land has no right to excavate on 
his own land in such a way as to remove the 
natural support of his neighbor’s soil. And 
if one, desiring to improve his own land, bas 
occasion to make excavations which en- 
danger the land of his neighbor, he must 


1 These are general principles, so elementary as to 
be almost truisms in the law, and do not require the 
citation of cases. Reference may be made, however, 
to Taylor vy. Fickas, 64 Ind. 167; Foley v. Wyeth, 2 
Allen, 131. 

2 Joliet v. Schroeder, 92 Ill. App. 68; Schultz vy. 
Bower, 59 Minn. 493; Shimmel v. Brown, 7 Houst. 
219; Walters v. Hamilton, 75 Mo. App. 237; Steven- 
son v. Wallace, 27 Gratt. 77; Tunstall v. Christian, &0 
Va. 1,56 Am. Rep. 581; Graves v. Mattison, 67 Vt. 
630. 

3 Humphries v. Brogden, 12 Ad. & El. (U.S.) 789. 
In some states, as in California and South Dakota, the 
common-law rule isin force by virtue of statute. 





supply walls or other sufficient substance 
to take the place of the support that he 
removes. If, disregarding this obligation, 
he goes ahead and makes such an excavation, 
the adjoining owner may recover for the in- 
jury. 

The right being, as is pointed out above, 
an absolute right of property, the right 
to recover depends, not on negligence, 
but on the violation of the right.’ For 
example, the lower proprietor on the slope of 
a hill quarrying on his own land, without 
making sufficient provision for the protection 
of the soil of the upper proprietor ir its 
natural condition, may be enjoined from 
prosecuting his work until the necessary 
provision is made. And where a railroad 
company excavated on its right of way, and 
the adjoining land caved in without artificial 
weight, the company was held liable for the 
damages.’ But if one grants to a railroad a 
tract of land from which it may obtain ma- 
terial for use on its line, and for no other 
purpose, he cannot recover from the grantee 
for damages to his adjoining lands from 
excavations made in a reasonable way in the 
prosecution of this purpose.* Andif one, in 
a grant of land, reserves the right to enter 
upon the land and dig sand for brickmaking 
purposes he cannot be enjoined.’ 

Malicious or Capricious Excavations, 
made as a mere means of injury or annoy- 
ance to an adjoining owner of soil, are incon- 
sistent with the reasonable and legitimate 
use of property, and are not within the pro- 
tection of the general rule as to the right of 
one to deal with his own property as he 
sees fit.?° 

As'to Land Weighted with Buildings.— 
The natural right to support, it is equally 
well settled, exists in the case of land only. 
Increasing the weight of the land by build- 


4 Joliet v. Schroeder, 92 Ill. App. 68; O’Neil v- 
Harkins, 71 Ky. 650; White v. Dresser, 135 Mass. 150, 
46 Am. Rep. 454; Gobeille v. Mennier, 21 R. I. 103. 

5 Louisville, etc. R. Co. v. Bonbays, 94 Ky. 67; 
Foley v. Wyeth, 2 Allen,131,79 Am. Dec. 171; Schultz 
v. Bower, 59 Minn. 493, 47 Am. St. Rep. 630; Ulrick 
v. Dak. L. & T. Go., 2S. Dak. 285. 

6 Wier’s App. 81 Pa. St. 203. 

7 Richardson y. Vt. Cent. R. Co., 25 Vt. 465, 60 Am. 
Dec. 283. 

8’ Ludlow v. Hudson R. Co., 4 Hun, 239. 

® Ryckman Vv. Gillis, 57 N. Y. 68, 15 Am. Rep. 464. 

10 Quincy v. Jones, 76 Ill. 231; McGuire v. Grant, 
25 N. J. L. 356, 67 Am. Dec. 49. 
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ings may add to the lateral pressure, and the 
adjoining owner does not stand in the same 
relation regarding this additional burden.” 
The soil is no longer in its natural con- 
dition. And where land upon which there 
are buildings slides or subsides by reason of 
excavations on adjoining premises, and the 
buildings are in consequence damaged also, 
if their weight contributed to the fall, the 
one making the excavations is responsible 
for such consequences only as would have 
followed if the land had not been weighted.” 
But if the weight of the buildings in no way 
contributes to the result then the damage 
done to the buildings may be taken into con- 
sideration in estimating the damages.”* The 
right of support for the land, it must be re- 
membered, is not lost because buildings are 
put on it. The soil may be adhesive, and 
of such a nature that it would remain inits 
natural position with the lateral support re- 
moved. In such a case the adjoining owner 
may excavate deeply and tothe line. And 
if in such a case the land caves in by reason 
of the weight of the buildings on it, such an 
injury is damnum absque injuria. And the 
duty of care for a neighbor’s interest is im- 
posed, and one intending to excavate on his 
own property in such a way that injury may 
result to buildings on the adjoining land, is 
expected to give reasonable notice to the ad- 
joining owner that the latter may have 
opportunity to shore up, or otherwise protect 
his property, and failure to give such 
notice is evidence of want of care.” If, 
however, one excavating his own lot does it 
so carefully that adjoining houses will not be 
injured he need not give notice to their 


11 Laycock v. Parker, 103 Wis. 161; Hemsworth v. 
Cushing, 115 Mich. 92,72 N. W. Rep. 1108; Thurston 
v. Hancock, 12 Mass. 220, 7 Am. Dec. 57; Myer v. 
Hobbs, 57 Ala. 175, 29 Am. Rep. 719; Winn v. Abeles, 
35 Kan. 85, 57 Am. Rep. 115; Eady v. Gaines, 58 Mo. 
App. 586; Beard v. Murphy, 37 Vt. 99; Graves v. Mat- 
tisin, 67 Vt. 630. 

12- Partridge v. Scott, 3 M. & W. 220; Moody v. Mc- 
Clelland, 39 Ala. 45, 84 Am. Dec. 720; Cincinnati v. 
Penny, 21 Ohio St. 499, 8 Am. Rep. 73, 6 L. R. A. 449. 

13 Stearns v. Richmond, 88 Va. 992; Park v. Seattle, 
5 Wash. 1, 20 L. R. A. 68. 

14 Stevenson v. Wallace, 27 Gratt. 77. 

15 Gildersleeve v. Hammond. 109 Mich. 481, 83 L. R. 
A. 46. 

16 Schultz v. Byers, 53 N. J. L. 442,13 L. R. A. 569; 
Brown v. Werner, 40 Md. 15; Covingtoa v. Geylor 
(Ky.),19S. W. Rep. 741; First Nat. Bk. v. Villegia 
(Cal.), 28 Pac. Rep. 97; Gildersleeve vy. Hammond, 
109 Mich. 431, 33 L. R. A. 46. 





owners. If, on the other hand, he gives 
timely notice, the burden will be thrown 
upon the adjoining owners to protect their 
own property, and he will not be liable for 
damages to them if he makes the excavation 
with reasonable and ordinary care. Notice 
is a reasonable precaution, especially in 
a populous city, where buildings are neces- 
sarily required to be contiguous to each 
other, and improvements made by one prop- 
erty owner, however skilfully conducted, 
may be attended with accidental and dis- 
astrous resul's to his neighbors.” 

“Tf the owner, upon whose land are build- 
ings, having notice, fails to take the neces- 
sary precautions to preclude injury from ex- 
cavations done in a careful manner, he can- 
not recover.’® He need not, however, guard 
against negligence on the part of the ex- 
cavator.’” And if the party making the ex- 
cavation, after notifying the adjoining owner 
of his intended operations, agrees to provide 
for the safety of the latter’s property for a 
compensation, and fails to take the proper 
steps, he is liable for the damages that may 
result.” The-.cases go even further than 
this. For it is held thatif one digging 
a foundation advises his neighbor to under- 
pin a portion of his building declaring also 
in the letter of notification that he himself 
will take certain steps, ‘‘so that the balance 
of your building will be protected,’’ the 
neighbor has the right to rely on this prom- 
ise, though voluntarily made, and to recover 
damages resulting from the negligent per- 
formance of the undertaking.”! 

Liability for Acts of Contractor or His 
Servants.—The landowner must not contract 
for anything the necessary or probable effect 
of which would be to injure others, and he 
cannot, by any contract, relieve himself of 
duties resting upon him as owner of real es- 
tate, not to do or suffer to be done upon it 
that which will constitute a nuisance, and 
therefore an invasion of the rights of others. 
There isa well established distinction be- 
tween the cases in which when work is being 
done under a contract, an injury is caused 

17 Shafer v. Wilson, 44 Md. 280; Bonaparte v. Wise- 
man, 89 Md. 12. 

18 Lapp vy. Guttenkust (Ky.), 44S. W. Rep. 964. 

19 Bohrer ‘v. Dienhart Harness Co., 19 Ind. App. 
489, 49 N. E. Rep. 296. 


20 Lapp v. Guttenkust, supra. 
21 Delaney vy. Bowman, 82 Mo. App. 252. 
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by negligence ina matter collateral to the 
contract, and those in which the thing con- 
tracted to be done causes the mischief. If 
injury to adjoining property is due to negli- 
gence or wanton acts of the contractor in do- 
ing his work not necessarily incident to the 
contract or plan of the work, the contractor 
and not the owner would be responsible di- 
rectly to the injured party.” But ifit might 
have been reasonably anticipated that injury 
would probably result as a consequence of 
the excavation, made in the way aud under 
the conditions contracted for, then the owner 
is liable to the injured property owner.” 
Statutory Provisions.—California Civil 
Code, § 832, makes it unlawful for the owner 
of land to remove the lateral support of ad- 
joining land without taking reasonable pre- 
cautions to sustain it. And where work is 
done under contract, and no precaution is 
taken, both owner and contractor are liable.*4 
This case—Green v. Berge,—questioned the 
correctness of Anton v. Nolan,” in so far as 
that case held that the landowner could re- 
lieve himself of his duty by providing in the 
contract that the work should be donein a 
lawful manner. A New [York Act imposes 
upon lot owners proposing to excavate to the 
depth of more than ten feet below the curb 
the duty to protect at their own expense a 
wall on or near the boundary line of adja- 
cent premises from injury from such excava- 
tion, ‘‘if afforded the necessary license to 
enter on the adjoining land.’’ This proviso 
was inserted, according to the construction 
of the courts, to meet the contingency of a 
refusal by the owner of the adjoining prop- 
erty to allow the party making the excava- 
tion to enter upon his premises to shore up 
or otherwise support the wall, and does not 
require that such owner shall tender a license 
before he is under the protection of the stat- 
ute. If the owner provides in the contract 
that contractors shall shore ‘‘as required by 
law’’ he is not liable for an unauthorized en- 
try by the contractor.” But the engage- 
ment ofa coutractor does not exempt the 


22 Laycock v. Parker, 103 Wis. 1,79 N. W. Rep. 327. 

23 Bonaparte v. Wiseman, 89 Md. 12, 42 Atl. Rep. 
918, 44 L. R. A. 482. 

24 Green v. Berge, 105 Cal. 52, 38 Pac. Rep. 539. 

25 63 Cal. 26Y. 

26 Dorrity v. Rapp, 72 N. Y. 307. 

27 Ketchem vy. Newman, 141 N. Y. 205, 24L. R.A. 
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owner of the premises from the performance 
of the duty imposed by statute upon the 
party ‘‘causing the excavation to be made.’’*S 

Can Right to Support be Acquired by Pre- 
scription.—While the right to have land sup- 
ported in its natural condition is not an ease- 
ment, an easement may be acquired for the 
support of buildings. It has been long es- 
tablished in England that peaceable, open 
and uninterrupted enjoyment for the period 
of the statute of limitations creates a right 
by prescription to such support.” It is now 
the settled American doctrine on the con- 
trary, that an easement of this kind cannot 
be acquired by prescription. The case of 
Stevenson v. Wallace,” did, indeed, adopt 
the English rule, the court saying, in the 
course of a valuable opinion, that an ease- 
ment of support for a building would be pre- 
sumed after 20 years’ enjoyment. But the 
late case of Tunstall v. Christian,* pointed 
out that this declaration was obite7, since in 
the case then up for decision the right of the 
plaintiff depended upon a grant, and ex- 
pressly repudiated the doctrine. So the 
Missouricase of Handlan v. McManus* over- 
rules the earlier case of Casselbury v. Ames,** 
in which a ruling was made in accordance 
with the rule of the English cases. The rea- 
soning upon which the American doctrine is 
based is well putin Gilmore v. Driscoll,*4 
where Gray, C. J., said:  ‘‘It is difficult to 
see how the owner of ahouse can acquire by 
prescription a right to have it supported by the 
adjoining land, inasmuch as he does nothing 
upon, and has no use of that land, which can 
be seen or known or interrupted or sued for 
by the owner thereof, and, therefore, no as- 
sent of the latter can be presumed to the ac- 
quisition of any right in his land by the 
former.’’ Further, in Mitchell v. Rome,® 
the court, in the course of the opinion, said: 
“The fact that the user was adverse must 
exist in every such case. If the use of the 


28 Dorrity v. Rapp, 72 N. Y. 307. 

29 Brown v. Windsor, 1 Comp. & J. 20. In this case 
the building, whose erection inthe first place had 
been consented to by the adjoining owner, had been 
up 27 years. See also Backhouse v. Bouwin,9 H. 
L. Cas. 503; Dalton v. Angus, 6 App. Cas. 740. 

30 27 Gratt. 77. 

3180 Va.1 56 Am. Rep. 581. 

32 42 Mo. App. 551. 

8313 Mo. App. 575. 

$4 122 Mass. 207, 23 Am. Rep. 812. 

35 49 Ga, 25, 15 Am. Rep. 669. 
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easement be ab initio, legal or rightful, the 
title of the occupant is as good at the outset 
as it could be by the lapse of any length of 
time, but if it be the usurpation of the prop- 
erty of another under a cla‘m of right, it 
then becomes adverse, for it is in hostility 
to the right, and in derogation of the rights 
of the original owner. In such cases agrant 
or a license or consent is presumed for the 
purpose of quieting the enjoyment or posses- 
sion thus adversely held or used. ‘The in- 
jured party who may, for such a long time, 
sleep on his rights cannot complain of the 
rule. Hecould have had redress any day 
during the 20 years. His remedy was in his 
own hands. This right of the injured party 
is a cardinal fact which must exist, else all 
statutes of limitation and all rules of pre- 
scription, or of presumption of license, 
would be but rules of spoliation or robbery.’’ 
This reasoning is adopted in the late cases.* 

But no right of the lateral support of soil 
in a street can be acquired by prescription, 
because it is impossible that such a right 
could have been obtained by grant.” 

Duty of Municipal Corporations to Land 
Abutting on Streets. —There is some conflict 
of authority regarding the liability of a 
municipal corporation for excavating in the 
street in such a way as to Cause injury to 
the abutting owner by removing the support 
of his land. In his justly famous treatise on 
municipal corporations, Judge Dillon says, 
at § 991, regarding the liability in such 
cases: ‘*Where the power is not exceeded 
there is no implied or common-law liability 
to the adjacent owner for grading the whole 
width of the street, and so close 1o its line 
as to cause his earth or fences and improve- 
ments to fall, and the corporation is not 
bound to furnish supports or build a wall to 
protect it. The abutting owner has, as 
against the city, no right to the lateral sup- 


36 e. g., Sullivan v. Jeiner, 98 Cal. 346,20 L. R. A. 
730. In this case the court used this language: ‘‘The 
possession or use, in order to create the presumption 
of a grant, must, under the Code as well as at com- 
mon law, have been made under such circumstances 
that he whose property or right was affected could 
have prevented the possession or use if no grant had 
in fact been made. The plaintiff by the erection of 
his building wholly upon his own lot invaded no 
right of the defendant. He might place the founda- 
tion of his building upon the surface, or sink it any 
depth he desired, and in neither case could the de- 
fendant object.” 

37 Quincy vy. Jones, 76 Ill, 281. 





port of the soil of the street, and can 
acquire none from prescription or lapse 
of time.’’ In commenting upon this section 
Justice Stiles, of the Supreme Court of 
Washington, in delivering the opinion of the 
court in Park v. Seattle,*® said: ‘‘Aftera 
careful examination of the citations made by 
the learned author, while we do find his text 
is fully sustained in numerous cases in Eng- 
land and in this country, where purely con- 
sequential injuries have been suffered, we 
also find that the cases which he cites to 
support the proposition, that the abutting 
owner has, as against the city, no right 
to lateral support, do not sustain him. In 
all these cases cited it was either the incon- 
venience of access caused by the change 
of grade, or the necessity of going to 
expense in sustaining the weight of build- 
ings erected upon the abutting owner’s land 
close up to the line of the street that was the 
ground of the actioh. Ne one of them was 
maintained for the removal of the lateral 
support of the abutter’s land. It is more 
than likely that in these cases no damages 
were sought for the caving of the land itself, 
bevause the actual damage resulting from 
such a caving in most instances would be but 
little, if anything, more than nominal; but 
where the caving or sliding is as extensive 
and material as it is in this case, and knowl- 
edge of the nature of the soil and of the cer- 
tainty that it would cave and slide is charged 
upon the city, as is in the complaint in this 
case, it would certainly be a great hardship 
if the city could go on with gross reckless- 
ness to remove what it must have seen was 
the only support for the whole hillside.’’ 
Such injuries as these are not consequential, 
but direct.*® Further, this case held that 
such an injury inflicted upon the landowner 
is a ‘‘taking’’ of private property within the 
meaning of the constitutional inhibition. 
‘*‘What possible distinction there can be be- 
tween the injury which is occasioned by 
casting water, earth, sand or other material 
upon one’s land* and having the entire sur- 
face of the land dragged or forced away it is 
hard to comprehend.’’ 


885 Wash. 1, 33 L. R. A. 68. 

39 And see Keating v. Cincinnati, 88 Ohio St. 141, 43 
Am. Rep. 42. 

40 This has been held a “taking” in Pompelly v. 
Green Bay & M. Canal Co., 13 Wall. 166. 
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The Remedy.—The remedy is in general 
an action for damages. The action does not 
depend upon negligence but results from the 
violation of a property right which bas been 
invaded or disturbed.*! One will not be en- 
joined from excavating on his own land un- 
less serious injury to the adjoining land 
is imminent. But to remove support is to 
commit a nuisance and the operations may 
be restrained by injunction if serious injury 
is imminent, or if there is some peculiarity 
in the situation which makes an injunction 
the only adequate remedy.” In a recent 
case the plaintiff was held entitled to an 
injunction to restrain the defendant from 
excavating in such a way as to cause the 
subsidence of the highway in front of his 
premises.* 

The Measure of Damages.—In the com- 
paratively recent case of Stimmel v. Brown, 
Comegys, C.J., charged the jury that the 
measure of damages ina case of this nature 
would be what it would have cost the plaint- 
iff to restore his property to as good a con- 
dition, and as good a state of protection by 
lateral support, as it had before the excava- 
tion was made. But the almost universal 
rule is that the diminution in the value of 
the land is the measure of the damages. 

Injury to plaintiff’s feelings is not an ele- 
ment.“ To pursue any other course, to use 
the language of the court in one of the cases 
cited, would be to enter a field of uncer- 
tainty involving the cost of labor and ma- 
terial, the manner of construction, and the 
sufficiency and durability of the substituted 
support. Courts may often find difficulty 
in determining whether or not the subsidence 
or sliding of the soil was contributed to by 
the weight of buildings onthe land. But 
when it is determined that the weight of the 
buildings was not a material factor in the 


41 Foley v. Wyeth, 2 Allen, 131, 79 Am. Dee. 171. 

42 Guest v. Reynelds, 68 Ill. 478; Morrison v. Lati- 
mer, 51 Ga. 519; Gobeilla v. Mennier, 21 R.-I. 103; 
McMaugh v. Burke, 12 R. I. 499. 

43 Finegan v. Eckerson, 52 N. J. S. 993. 

44 (Del.) 30 Atl. Rep. 996. 

45 Moellering v. Evans, 121 Ind. 195,6 L. R. A. 449; 
Ulrick v. Dak. L: & T. Co. ,2 S. Dak. 285, 3 S. Dak. 
440; McGuire v. Grant, 25 N. J. L. 356; Williams v. 
Mo. Furnace Co., 13 Mo. App. 10; Schultz v. Bower, 
67 Minn. 493, 66 N. W. Rep. 139; McGettigan v. Potts, 
149 Pa. 155, 24 Atl. Rep. 198. 

46 White v. Dresser, 135 Mass. 150, 46 Am. Rep. 
454. 








injury then the value of the buildings may 
be included in the damages recovered.“ 
New York. Artur P. WILL. 


47 Brown v. Robins, 4 H. & N. 186; Stearns v- 
Richmond, 88 Va., 14S. E. Rep. 847; White v. Tebo, 
60 N. Y. Supp. 231. 








CONSTITUTIONAL LAW — MAKING SPECIFI- 
CATIONS IN BILL OF LADING CONCLUSIVE. 


MISSOURI, K & T. RY. CO. v. SIMONSON. 
Supreme Court of Kansas, April 5, 1902. 


The provision of chapter 100, Laws 1893, which 
makes the specification of weights 1n bills of lading 
issued by railroad companies for hay, grain, ete., 
shipped over their lines conclusive evidence of the 
correctness of such weights, is unconstitutional be- 
cause Cenying to the companies due process of law, 
and because wrongfuily depriving the courts of the 
judicial power to determine the weight and suffi- 
ciency of evidence. 

Doster, C.J: This was an action against the 
Missouri, Kansas & Texas Railway Company to 
recover fora shortage of hay shipped over its 
line. Judgment went against it, to reverse 
which it has prosecuted error to this court. 

The action was brought under chapter 100, 
Laws 1893. The statute requires railroad com- 
panies to provide track scales for weighing car- 
load lots of hay, grain, etc., and to issue dupli- 
cate bills of lading for the shipment. It makes 
the companies responsible for the full amount of 
such shipment, less one-fourth of 1 per cent. of 
its weight, and it concludes its sixth section with 
the following provision: ‘‘ And in any action 
hereafter brought against any railroad company, 
for or on account of any failure or neglect to de- 
liver any such grain, seed or hay to the consignee, 
or his heirs or assigns, either duplicate of such 
bill of lading shall be conclusive proof of the 
amount of such grain, seed or hay so received by 
such railway company.”’ In defense to the action 
the railway company offered a deposition which 
tended to prove that the full amountof hay re- 
ceipted for in the bills of lading had not been in 
fact received by it. This deposition was rejected, 
and its rejection constitutes the principal claim 
of error. A majority of the court are of the 
opinion that it was wrongly rejected, so faras 
the question now to be noticed is concerned, and 
we are all ofthe opinion that it was wrongly re- 
jected so far as another question, presently to be 
noticed, is concerned. The argument against its 
admission is based on the statutory provision above 
quoted, which makes the bill of lading, in the 
cases stated, conclusive evidence of the amount 
received. 

Is it in the power of the legislature to thus 
create a conclusive presumption in a matter 
of private contract? We are constrained to be- 
lieve that itis not. Every suitor is entitled to 
his day in court, and to have his case determined 
on such evidence as legal policy will allow. It is 
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doubtless competent for the legislature to pre- 
scribe many of the rules of evidence. The sub- 
jects of the competency of witnesses, the order 
of trial, the burden of proof, the effect of public 
records, the certification of copies of official 
documents, the prima facie character of certain 
evidence, and other like matters which pertain 
to the practice rather than the right of proving 
causes, are lawfully within the sphere of legisla- 
tive regulation; but it is not within the power of 
the legislature to exclude from the courts that 
which proves the truth of a case, nor, on the 
other hand, to compel them to receive that which 
is false in character. A bill of lading contains 
two parts,—one, a receipt for the goods; the 
other, a contract for their carriage. As to the 
latter, it, as other written engagements, may not 
be contradicted by parol, but as to the former it 
stands onthe same footing as other kinds of re- 
ceipts. It may be shown to be incorrect. It may 
be shown to have been written by mistake or in- 
duced by fraud. Hutch. Carr. (2d Ed.) § 122. 
From time immemorial the mutual mistake of 
both parties to an instrument or the fraud of one 
of them has been admitted as a-valid defense to 
the action. The allowance of such defenseis a 
part of the substantive justice of all actions on 
contracts. It inheres in the very right of such 
cases, and it cannot be denied by the legislature 
under the guise of a ruleofevidence. In Cooley, 
Const. Lim. (5th Ed.) 453, itis said : ‘*But there are™ 
fixed bounds to the power of the legislature over 
this subject which cannot be exceeded. As to 
what shall be evidence, and which party shall as- 
sume the burden of proof in civil cases, its author- 
ity is practically unrestricted, so long as its regu- 
lations are impartial and uniform; but it has no 
power to establish rules which, under pretense 
of regulating the presentation of evidence, goso 
far as altogether to preclude a party from 
.exhibiting its rights. Except in those cases 
which fall within the familiar doctrine of es- 
toppel at the common law, or other cases rest- 
ing upon the like reasons, it would not, we 
apprehend, be in the power of the legislature to 
declare that a particular item of evidence should 
preclude a party from establishing his rights in 
opposition to it. In judicial investigations the 
law of the land requires an opportunity for a 
trial; and there can be no trial if only one party 
is suffered to produce his proofs. The most for- 
mal conveyance may be a fraud or a forgery; 
public officers may connive with rogues to rob 
the citizen of his property; witnesses may testify 
or officers certify falsely, and records may be 
collusively manufactured for dishonest purposes; 
and that legislation which would preclude the 
fraud or wrong being shown,and deprive the party 
wronged of all remedy, has no justification in the 
principles of natural justice or of constitutional 
law.’’ In Arkansas a statute was enacted which, 
according to a certain theory of construction, 1m- 
posed upon railroad companies an absolute lia- 
bility to pay for stock killed by their trains, and 





withdrew from the jury all considerations of 
negligence of the owner of the stock or due care 
on the part of the company. The court held 
that such-theory of construction could not be ap- 
plied, notwithstanding the language of the act 
lent some countenance to it, because, as was said: 
“It is not within the province of the legislature 
to devest rights by prescribing to the courts 
what should be conclusive evidence. The legis- 
lature may declare what shall be received as evi- 
dence, but it cannot make that conclusively true 
which may be shown to be false,—at all events, 
if such facts are necessary to show that the sub- 
stantial rights of property are to be affected, and 
he is made to lose his property.’’ Railway Co. 
v. Payne, 33 Ark. 816, 34 Am. Rep. 55. In Min- 
nesota a statute was enacted which made the 
fact that a person performed labor or furnished 
material in the erection of a house on another's 
land conclusive evidence that the labor was per- 
formed or the material furnished with the own- 
er’s consent, unless the latter had by suit in the 
courts enjoined the act as a trespass. Of this act 
the court said: ‘‘A man cannot be thus deprived 
of his property without his consent. The legis- 
lature may doubtless establish rules of evidence ; 
but to enact a law making evidence conclusive 
which is not so necessarily in and of itself, and 
thus preclude a party from showing the truth, 
would be nothing short of confiscation of prop- 
erty, and a destruction of vested rights, without 
due process of law.’’ Meyer v. Berlandi, 39 Minn. 
438, 40 N. W. Rep. 513,1 L. R. A. 777, 12 Am. St. 
Rep. 663. Ann act of congress in 1862, in relation to 
enlistments in the military service of the United 
States, provided that ‘‘the oath of enlistment 
taken by the recruit shall be conclusive as to his 
age.’ Inan action of habeas corpus brought by 
the parent or guardian of a minor recruit it was 
held that the statute was not binding on the 
petitioner as establishing a conclusive presump- 
tion of age, for the reason that the declaration as 
to age was a ‘judicial act,’ a matter for ju- 
dicial inquiry, from entering on which the courts 
could not be precluded. Wantlan v. White, 19 
Ind. 470. The legislature of Minnesota enacted 
statutes providing that the schedule of rates for 
the transportation of property over the railroads 
of that state, made and published by the board 
of railroad and warehouse commissioners, should 
be final and conclusive as to what were equal and 
reasonable charges. The Supreme Court of the 
United States held the act void. Chicago, M. & 
St..P. Ry. Co. v. Minnesota, 134 U.S. 418, 10 Sup. 
Ct. Rep. 702, 33 L. Ed. 970.A statute of this state 
assuming to authorize counties to pay bounties 
for the killing of gophers was held unconstitu- 
tional for the reason that the snbject had not 
been expressed in its title. Later, a statute was 
enacted, probably intended to be curative of the 
authority exercised under the former one, but 
which was so worded as to validate the mere 
ministerial act of issuing the warrants in pay- 
ment of the bounty only, and not the original 
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authority to issue them. The warrants so issued 
were declared “hereby legalized and hereby 
made cuunty charges and payable out of the gen- 
eral fund of the county.’’ This so-called ‘‘cura- 
tive act’’ was held to be in the nature ofa legis- 
lative judgment against the county in favor of 
the holders of the warrants, an endeavur to pre- 
clude investigation into the rightfulness of their 
issuance, and therefore a usurpation of the judi- 
cial function to try and determine causes, and 
consequently void. Felix v. Board, 62 Kan. 832, 
62 Pac. Rep. 667. The theory on which all these 
cases proceed is that an act of the legislature 
which undertakes to makea particular fact or 
matter in evidence involving the substantive 
right of the case conclusive upon the parties, 
and which precludes inquiry into the meritorious 
issues of the controversy, is an invasion of the 
judicial province and a denial of due process of 
law. The legislature may regulate the form and 
the manner of use of the instruments of evidence, 
—the media of proof,—but it cannot preclude a 
party wholly from making his proof. A statute 
which declares what shall be taken as conclusive 
evidence of a fact is one which, of course, pre- 
cludes investigation into the fact, and itself de- 
termines the matter in [advance of all judicial in- 
quiry. {f such statutes can be upheld, there is 
then little use for courts, and small room indeed 
for the exercise of their functions. 

It will be observed that the statute in question 
by its terms shuts out all proof as to the occur- 
rence of fraud or mistake in the making of the 
bill of lading. Admitting, however, that of 
necessity there must be read into the act an ex- 
ception against fraud, why should there not be 
an exception in favor of mistake as well, for, if 
the bill of lading was executed by the mutual 
mistake of both parties, it-does not evidence the 
contract of either one. In order to constitute a 
contract, the minds of the parties thereto must 
have met. If by reason of mutual mistake no 
such concurrence has been had, it follows that no 
contract has been entered into, notwithstanding 
the fact that written evidence of one may 
have been executed. Therefore, to give effect to 
the act in question, we must say that the legisla- 
ture has the power to force contracts upon par- 
ties by making indisputable that which in reality 
is only evidence of their contract. It is hard to 
see where this would end were its entrance ad- 
mitted. Of course, the contracts of parties 
are binding on them. Itdoes not require an act 
of the legislature to make them so. It is the 
function of the court, and not of the legislature, 
to determine when contracts exist, and what they 
are. To shut out;proof that what purports to be 
acontract is not really such, by reason of the 
mutual mistake of the parties therto, is in effect 
to require the performance of an act which was 
never agreed on between them; or, in other 
words, it is to allow the legislature to make for 
parties a contract which they never made for 
themselves. It is claimed that this sort of legis- 





lation is defensible and proper under the law of 
estoppel and that, where the parties have en- 
tered into the seeming contract, they may be 
prohibited by the terms of their act from denying 
its effect as written. The trouble, however, lies 
in the application of the rule of estoppel, and in 
the assumption that the bill of lading speaks the 
contract ef the parties. Whether it does is the 
very question at issue,—the very question on 
which the plaintiff in error sought to offer evi- 
dence. lf the writing Was not the expression of 
the contract of the parties to it by reason of 
mutual mistake or fraud, then how could either 
be estopped by it? Estoppel is only predicated 
of contracts which parties have really made. We 
do not intend torule that there are no classes of 
acts or contracts that may not be made conclu- 
sive upon the parties thereto by the legislature, 
but we do intend to hold that it is incompetent for 
the legislature to make that conclusive of the 
fact and character of a contract which does not 
in reality express a contract because of fraud or 
mistake that may inhere therein. 


Notr.—Power of the Legislature to Give Conclu- 
siveness to Certain Forms of Evidence.—The legisla- 
ture has complete control over rules of evidence, and 
may alter, amend or repeal the same, so long as vested 
rights are not impaired. Provision may therefcre be 
made that certain circumstances shall constitute 
prima facie evidence of the facts in issue or shall, or 
shall not, be admissible or competent. The law of 
evidence, being a partof the remedy, is within legis- 
lative control. Webb v. Weatherford, 17 How. (U. 
S.) 576; Howard v. Moot, 64 N. Y. 262; State v. Cun- 
ningham, 25 Conn. 195; Jn re Wright, 3 Wyo. 478; 
People v. Mortimer, 46 Cal. 114; Rich v. Flanders, 39 
N. H. 804; Herbert v. Easton, 43 Ala. 547; Common- 
wealth v. Curran, 119 Mass. 206; Ex parte Bethurum, 
66 Mo. 545; Lindzey v. State, 65 Miss. 542. That rule 
applies to the repeal of existing rulesas in the making 
of newones. Theright to have one’s controversy de- 
termined by existing rules of evidence is not a vested 
right which a party may seek to enforce, and such 
rules are subject to continuous modification and con- 
trol by the legislature; and the changes effected may 
be made applicable, even to existing causes of action, 
without trespassing upon constitutional prohibitions 
respecting retrospective enactments. Cove v. Rit- 
ter, 86 Mo. 277; Carothers v. Hurley, 41 Miss. 71; 
Howard vy. Moot, 64. N. Y. 262. The only limitation 
on the power of the legislature in this regard is that 
the party affected by the change must not be left 
without any remedy at all. Tabor v. Ward, 83 N. 
Car. 291. In other words, rights which have already 
vested cannot be destroyed by legislation simply be- 
cause such legislation assumes the form of changing 
the rules of evidence. State v. Beswick, 13 R. I. 211; 
Little Nock, ete. R. R. v. Payne, 83 Ark. 816, 34 Am, 
Rep. 55. 

The last case cited in the preceding paragraph 
(Little Rock, ete. R. R. v. Payne, 33 Ark. 816), leads 
us right into the heart of the question, the right of the 
legislature to give conclusive effect to certain evidence. 
The syllabus in that case declares the law to be that 
a legislature as no power to devest rights by pre- 
scribing to the courts what shall be conclusive evi- 
dence. In this case the legislature made the killing of 
stock by a railroad conclusive evidence of negligence. 
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The court said: ‘Railroads are useful to all the com- 
munity, in the development of the resources and in- 
crease ofthe wealth of the state. The exercise of 
their franchises and the pursuit of their business is 
lawful, and to bold them liable for unavoidable ac- 
cidents which could not have been prevented by due 
care, is contrary to reason. It is not within the prov- 
ince of the legislature to devest rights by prescrib- 
ing what should be conclusive evidence.’”? The court 
cites in support of its position the case of Cairo, etc. 
R. R. v. Parks, 82 Ark. 131, which arose under a stat- 
ute, which endeavored to make a county clerk’s deed 
of lands sold for taxes conclusive ofits recitals against 
the true owner. In tbat case the courtsaid: ‘'The 
legislature may declare what shall be received as evi- 
dence, but it cannot make that conclusively true 
which may be shown to be false; at all events, if such 
facts are necessary to show that the substantial rights 
of property are to be affected, and he is made to lose 
his property.’”? It might be mentioned in connection 
with the last case cited thatit is now well settled 
that the legislature has no authority to make a tax 
deed conclusive evidence that the tax warrant was 
sufficient. White v. Flynn, 23 Ind. 46; Corbin v. Hill, 
21 Iowa, 70. Inthe later case of Martin v. Cole, 88 
Iowa, loc. cit. 154, the Supreme Court of Iowa 
pointed out the exact extent of this doctrine. 
The court in this case held that an act 
making a tax deed conclusive evidence of the 
regularity and sufliciency of all proceedings upon 
which the sale and deed are. based, is 
in conflict with the constitution in so far that it 
makes the deed conclusive evidence of matters juris- 
dictional and essential in their nature to the exercise 
of the taxing power, suchas the assessment, levy and 
sale. As tonon-essentials, or matters merely direc- 
tory, or pertaining to the manner of the sale and 
conveyance, the court held the deed to be conclusive 
evidence. 

One of the most interesting things about the prin- 
cipal case isthe dissenting opinion of Chief Justice 
Doster. He offers the following review and criticism 
of the cases cited in the majority opinion: ‘There is 
not a case in the books which in principle or in simu- 
larity of facts affords ground for the majority opin- 
ion. The instances in which the exercise of the 
power in question has been attempted are not 
numerous. Nearly all of them were cases.in which 
the legislature sought to give tax deeds a conclusive 
effect to establish the substantive rightfulness of 
tax sale proceedings. This class of cases was not 
adverted to by the majority because of the obvious 
fact that in such cases the act from which it was 
sought to derive aconclusive effect was clearly the 
act of an adversary party, and tne effort was to find 
those in which the legislature had exceeded its au- 
thority by undertaking to found a presumption of 
conclusiveness upon the act of the party himself. 
This could not be done. There are no such cases; 
that is, there are no casesin denial of the legislative 
right to found an estoppel upon the contract act of a 
party, and that—and it alone—is the case in hand. 
There are, however, decisions of a different character, 
which my associates have mistakenly regarded as au- 
thority for their holding. For instance, in one of 
them, as cited in the majority opinion, it appeared 
that the legislature had declared a conclusive pre- 
sumption of negligence from the killing of live stock 
(Railway Co. v. Payne, 33 Ark. 816, 34 Am. Rep. 55), 
in another it declared a conclusive presumption of 
assent to a trespass from a failure to apply to the 





courts to enjoin it (Meyer v. Berlandi, 39 Minn. 438 

40-N. W. Rep. 513,1L. R. A. 777, 12 Am. St. Rep. 618), 
in another it declared an officially published schedule 
of railway rates conclusive evidence of their reason- 
ableness (Chicago, M. & St. P. Ry. Co. v. Minnesota, 
134 U. S. 418, 10 Sup. Ct. Rep. 702, 83 L. Ed. 970), and in 
another it sought to make a minor’s declaration as to 
his age conclusive on his legal guardians. Wantlan v. 
White, 19 Ind. 470. It must be observed that, in the 
cases of the tax deeds and the schedule of railway 
rates and the minor’s enlistment oath, the legislature 
sought to bind interested parties by the adversary 
action of others, not by any action of its own; and, in 
the cases of the imputed negligence and the imputed 
assent to the trespass, sought to bind them by acci- 
dental circumstances involving them in no manner of 
contractual relation. Manifestly, all such cases are 
to be governed by a principle different from that to 
be applied when it is sought to found the presump- 
tion on the conventional act or agreement of 
the party himself. I may well object to a law 
which from the hostile act of another seeks to raise 
against me a conclusive presumption, and I may well 
object to a law which seeks to found an estoppel 
against me upon some undesigned and easily expli- 
cable circumstances; but) have no objection to a law 
which merely seeks to give to my own deliberate 
business engagement a conclusive and irrevocable 
effect.” : 

Justice Cooiey inhis work on Constitutional Lim- 
itations, in discussing the power of the legislature 
over the rules of evidence, says: ‘‘Exceptin these 
cases which fall within the familiar doctrine of es- 
toppel at the common law, or other cases resting 
upon the like reasons, it would not, we apprehend, 
be in the power of the Jegislature to declare that a 
particular item of evidence should preclude a party 
from establishing his rights in opposition toit.”” On 
this point Chief Justice Doster says: ‘‘The legislature 
in this case, bas rested its enactment on the very ex- 
ception noted by Judge Cooley, viz.,; estoppel or like 
reasons.’ 

One of the most important decisions on this point 
is that of Insurance Co. v. Daggs, 172 U. S. 657, 19 
Sup. Ct. Rep. 281. In this case a statute of Missouri 
declared that “*in all suits upon policies of insurance 
against loss or damage by fire, hereafter issued or re- 
newed, the defendant shall not be permitted to deny 
that the property insured was worth at the time of 
the issuance of the policy the full amount insured 
therein on said property; and in case of total loss of 
the property insured, the measure of damages shall 
be the amount for which the same was insured,”’ etc. 
Rev. St. 1899, § 5897. The courtsaid: “The specific 
objection which, it is claimed, briogs the statute within 
the prohibition of the constitution, in the last analy- 
sis, may be reduced to the following: That the stat- 
ute takes away a fundamental right, and precludes a 
judicial inquiry of liability on policies of fire insur- 
ance by a conclusive presumption of fact.” Replying 
to this, the court, among other things, said: ‘‘It [the 
statute] makes no contract for the parties. In this it 
permits absolute freedom. It leaves them to fix the 
valuation of the property upon such prudence and 
inquiry as they choose. It only ascribes estoppel af- 
ter this is done,—estoppel, it must be observed, to the 
acts of the parties, and only to their acts in open and 
honest dealing. Its presumptions cannot be urged 
against fraud. * * * The cases cited by plaintiff in 
error which hold that the legislature may give the 
effect of prima facie proof to certain acts, but not 
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conclusive proof, do not apply. They were not of 
contract, nor gave effect to contracts. It is one thing 
to give effect to the convention of parties, entered 
into under the admonition of the law, and another 
thing to give to circumstances, it may be accidental, 
conclusive presumption and proof to establish and 
force a result against property and liberty.”” We 
believe this case accurately distinguishes the law on 
this important question. It would seem quite 
ridiculous for the judiciary to set its fiat on the at- 
tempt of the legislature to make the contract act of any 
party binding on him. A superficial glance at the cases 
illustrating various phases of the law of presump- 
tions will demonstrate to any candid observer how 
far the courts themselves have gone on this question 
into what is termed the field of judicial legislation,yet 
when the legislature, who are absolutely without 
power to prevent the encroachments of the judidiary, 
attempt to exercise their legitimate prerogatives in a 
tield in which the courts themselves have presumed 
to legislate, the latter deem it incumbent upon them 
to frown it down. Indeed, it is deplorable to be 
compelled to admit that the judiciary in some places 
dio not evidence that reverential respect for the acts 
of the legislative department which is observed in 
the earlier cases; seeming to forget that the 
voice of the people is speaking with as 
much authority, if not more, through that channel as 
through the one which they for the time represent. 
As far as the principle case is concerned, the legisla- 
ture simply said that who ever entered into a certain 
kind of contract would be considered conclusively 
bound by such contract. This is not subjecting him 
to the consequences of circumstances over which he 
has no control, but tothe consequences of his own 
act. The principle of estoppel so clearly substan- 
tiates the reason and purpose of this legislation that 
its constitutionality cannot fora momont be ques- 
tioned. 





CURRESPONDENCE, 
VALIDITY OF CHANCE OR QUOTIENT VERDICTS. 
To the Editor of the Central Law Journal: 

I call your attention to a note on ‘Validity of 
*“Chance’ or Quotient Verdicts,” 54 Cent. L. J. 22. In 
this note occurs the statement that “the vitiating 
element, however, [in chance verdicts] is in all cases 
2 previous agreement to be bound by the result of 
such a determination of the question.” 

This statement is questioned. A previous agree- 
ment to be bound is not always the vitiating element 
in the case as will be seen from authorities given be- 
low. In no event-is it permissible for a jury to com- 
promise a liquidated demand; if they do so, it is be- 
lieved that the verdict will always be set aside, 
whether there was a previous agreement to be bound 
by the quotent verdict. 

‘“*Where the verdict which the jury return cannot 
be justified upon any hypothesis presented by the 
evidence, it ought obviously to be setaside. Thus, 
if a suit were brought upon a promissory note, which 
purported to be given for $100, and the only defense 
was that the defendant did not execute the note, and 
the jury should returna verdict for $50 only, it would 
not be allowed to stand; forit would neither conform 
to the plaintiff’s evidence, nor to that of defendant; it 
would be a verdict without evidence tosupport it.And 
it is not to be tolerated that the jury should thus as- 
sume, in disregard of law and evidence, to arbitrate 
the differences of parties, or to decide according to 
some supposed natural equity, which in reality is 





merely their own whim. When, therefore, there 
wasaclaim and a counterclaim, and the damages in 
each case were certain and the only question was 
whether there was such a contract as that which was 
set up by defendant in support of his counterclaim, 
and the jury found for the plaintiff in the amount cf 
his claim, and for the defendant for a portion of the 
amountof his counterclaim, it was held that there 
was no hypothesis of fact on which the verdict could 
be justified, that, as it must have been the result of 
acompromise or a mistake, the judgment must be 
reversed. The pricciple upon which cases of this 
kind proceed could not be made clearer by multiplying 
illustrations. This principle, however, applies only 
to cases where the damages sought to be recovered 
are liquidated. In suits for unliquidated damages 
where the jury give a round sum, the amount of 
their verdict is, in many cases, necessarily the result 
of concession or compromise. In such cases a ver- 
dict will not be set aside, although the amount of 
the verdict itself raises a strong inference that it was 
arrived at as the result of striking an average—as 
where in such case, the verdict was five hundred and 
sixty dollars and fifty cents.”’ 

The authorities cited as sustaining the text, are,— 
St. Louis Brewing Co. v. Rodman, 12 Mo. App. 537; 
Roeder v. Studt, Mss., St. Louis Ct. App.; Todd v. 
Boone, 8 Mo. 431; and Ellsworth vy. Central R.{R. Co., 
31N. J. Law, 93. 

A late case on this subject very much in point is 
that of Conrad Seipp Brewing Co. v. Peck, 95 Ill. 
App. 137, where the court held: 

“Tn a suit on a promissory note, where the defense 
goesto the whole note, the verdict must be either 
for the amount claimedor for nothing, and a verdict 
for part of the claim will be set aside as not war- 
ranted by the evidence.”’ 

In Taylor v. Evans (Tex. Civ. App.), 39 S. W. Rep. 
172, the court held: 

**Where a money verdict as returned by a jury does 
not accord with the theory upon which it was found, 
the error in its computation requires a reversal of 
the judgment rendered upon it.” 

I think that your note should have been made to 
apply only to damage cases, cases of unliquidated 
demand, and that no case cited is a case where the 
quotient verdict was rendered upon a liquidated de- 
mand. BENJ. F. MARTIN. 

Anderson, S. Car. 
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1. ACCOUNT STATED — Matter Included.—A creditor 
may overcome the presumption that a certain item of 
indebtedness was included in a general settlement be- 
tween himself and his debtor, by proof that such item 
was not atthetime due.—Beebe v. Smith, Ill.,62 N. E. 
Rep. 8565. 

2. ACTION — Complaint for Equitable Relief.—A com- 
plaint by a newspaper proprietor on a contract fcr 
booming corporate stock on the stock market held to 
be framed solely for equitable relief, and hence not 
sustainable for legal redress, where no answer had 
been interposed.—Black v. Vanderbilt, 74N. Y. Supp. 
1095. 

8. ADMINISTRATION — Adverse Possession.—Where 
one who was in pessession of land as purchaser of the 


equity of redemption contracted to purchase the legal! A 


title from one who held it as successor tothe mort- 
gage sale purchaser, his possession under the contract 
was not adverse to his vendor as long as the purchase 
money was not paid.—Alsup v. Stewart, II!.,62N. E. 
Rep. 795. 

4. 'ADMINISTRATION—Tax Deed.—Under Hurd’s Rev. 
St. 1899,ch. 83,§ 7, a purchaser of land from a party 
who had paid taxes for the statutory period under 
color oftitle heldto acquireatitle capable of being 
affirmatively asserted in a suit to remove cloud from 
title.—Mickey v. Barton, I1l.,62 N. E. Rep. 802. 

5. ANIMALS—Excessive Demand.—Person having lien 
on horse for expenses of keeping, and refusing to de- 
liver possession except on payment of excessive sum, 
held entitled to hold owner personally for expenses 
incurred after demand for possession.—Folsom v. Bar- 
rett, Mass., 62N. E Rep. 723. 

6. APPEAL AND ERROR—Alteration of Written Instru- 
ment.—Objection by counselto the consideration of 
written instruments on the ground of fraudulent alter- 
ation held not sufficient, in the absence of testimony 
as tosuch alteration, orthe presence ofthe instru- 
ments in the record, to authorize consideration of the 
alleged defect on appeal.—Mickey v. Barton, Iil., 62 N. 
E. Rep. 802. 

7. APPEAL AND ErrorR—Affirmance by Appellate 
Court.—Where the judgment of the trial court in an 
action against a railroad company for negligent in- 
jury is affirmed by the appellate court,the whole ques- 
tion of negligence, as a question of fact, is thereby set- 
tled.—Chicago & W. I. R. Co. v. Doan, Iil., 62N. E. 
Rep. 826. 

8. APPEAL AND ERrROR—Appeal Bond.—Where, on an 
appeal tothe appellate court, no bond wus filed, and 
no objection to the failure to file a bond was made in 
that court, the objection was waived, and cannot be 
raised in the supreme court.—Sherwood y. Illinois 
Trust & Savings Bank, IIll.,62 N. E. Rep. 835. 

9. APPEAL AND ERrorn—Appealable Orders.—Where a 
trial results in a disagreement, and no judgment is 
rendered, an appeal cannot betaken from an order 
denying a motion to direct a verdict.—Crowley v. 
Richards, Iowa, §9 N. W. Rep. 103. 

10. APPEAL AND Error — Assignment of Errors.— 
Judgment appealed from will be aftirmed, without 
consideration ofthe merits, where assignment of er- 
rors is insufficient.—Bartlett v. Bogg, lowa, 89N. W.- 
Rep. 100. 

1l. APPEAL AND Erkor — Compensation of Attorney. 
—Order reversing special term order denying compea- 





sation to attorney for incompetent for services in 
habeas corpus proceeding held error. —Jn re Larner, N. 
Y., 62 N. E. Rep. 761. 

~ 12. APPEAL AND ERrorR—Curing of Error.—Error in 
admitting testimony held ‘cured by subsequent action 
of thecourt in excluding similar testimony and in- 
structing the jury not to consider that already ad- 
mitted.—Ide v. Fratcher, Ill., 62 N. E. Rep. 614. 


13. APPEAL AND ERROR — Death of Appellee.—Burns’ 
Rev. St. 1894, §§ 644, 645, 648, 649. considered in connec- 
tion with Acts 1897, p. 227, authorize an appealfrom a 
judgment giving damages for failure to transmit a tel- 
egraph message, though plaintiff dies between the en- 
try of judgment and the filing of the transcript, by 
substituting h's personal representative as appellee 
and serving a notice of appeal on him.—Western Union 
Tel. Co. v. Adams, Ind., 63 N. E. Rep. 125. 

14. APPEAL AND* Error — Deficiency Judgment.— 
When an appeal is taken from a decree of foreclosure, 
a deficiency decree, entered after the affirmation of 
the decree and sale of the property, is binding on the 
principal and sureties on the appeal bond in an action 
thereon.—Monson v. Meyer, IIl., 62 N. E. Rep. 827. 

15. APPEAL AND ERROR—Denial of New Trial.—Under 
Code, § 4101,an appeal may be taken from an order 
overruling a motion for a new trial.—Boyce v. Timpe, 
Iowa, 89 NN. W. Rep. 83. 

16. APPEAL AND ERROR — Direction of Verdict.— 
Where, in a personal injury case, defendant did not 
ask for the direction of a verdict, and the verdict was 
aftirmed by the appellate court, the supreme court 
cannot considerthe evidence and determine what it 
proves or tends to prove.—Chicago, B. &Q. R. Co. v. 
Pollock, Ill., 62 N. E. Rep. 831. 

17, APPEAL AND Error — Direction of Verdict.— 
Where each party asked for the direction of a verdict, 
and neither asked to goto the jury on an issue asto 
whetber there was a breach of the warranty in an ap- 
plication for life insurance, and the court directed a 
verdict, it will be presumed that the court found the 
facts in a manner tu support the verdict.—Seidenspin- 
ner v. Metropolitan L'fe Ins. Co., 74. N. Y. Supp. 1108. 


18. APPEAL AND ERROR—Divorce.—Where the evi- 
dence does not clearly show the commission of adul- 
tery, the denial of a divorce on such ground will not 
be disturbed.—Wells v. Wells, lowa, &9 N. W. Rep. 98. 

19. APPEAL AND ERROR—Exception.—Exception to 
decree is not necessary for a hearing de novoon ap- 
peal.—Sarvis v. Caster, Iowa, 89 N. W. Rep. 84. 

20. APPEAL AND ERROR — Failure to Plead Infancy.— 
Where defendants, in an abutter’s action for damages 
from the building of an elevated railroad, failed to set 
up in their answer the defense that one plaintiff was 
an infant, they could not rely thereon in the appellate 
court.—Walsh v. Brooklyn Union Elevated R. Co., 74 
N. Y. Supp. 1019. 

21. APPEAL AND ERROR — Finding of Fact.—A finding 
ofthe appellate court on the facts different from the 
finding of the circuit court is conclusive on the su- 
preme court.—Schwartz v. Supreme Court of Honor, 
Ill.,62 N. E. Bep. 777. 

22. APPEAL AND ErRROR—Former Appeal.—Where, 
after the decision of an appeal in the supreme court, a 
cause is retried, error cannot be assigned to the com- 
pliance by the trial court with such decision.—New 
Home Sewing Mach. Co. Vv. Simon, Wis., 89 N. W. Rep. 
144, ‘ 

23. APPEAL AND ERROR— Harmless Error.— Incidental 
admission of declarations of a person ag to his agency 
held harmless; thejury having been told they could 
not be taken as proof of his agency.—Domasek v. 
Kluck, Wis., 89 N. W. Rep. 139. 

24. APPEAL AND ERsoR — Harmless Error.—The er 
roneous admission of evidence asto the number of 
children of a servant held harmless error, in an action 
against the master for damages by personal injuries, 
when considered in connection with an instruction 
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given.—lIllinois Steele Co. v. Ostrowski, Ill., 62N. E. 
Rep. 822. 

25. APPEAL AND ERROR—Judgment.—Where, after 
submission for decision, one of the parties dies, and 
any delay is the act ofthe court, it may render judg- 
ment as of the time when both parties were alive, 
though the action is not one which survives.—Hocks v. 
Sprangers, Wis., 89 N. W. Rep. 113. 

26. APPEAL AND ERROR—Orders Pendente Lite.—Un- 
der Rev. St. 1898, § 3048, defendant, in a suit for the 
abatement of a dam owned by it, may appeal from an 
for order sustaining a demurrer to a pleain abatement 
defect of parties defendant,interposed by interveners. 
—Castle v. City of Madison, Wis., 89 N. W. Rep. 156. 


27. APPEAL AND ERROR — Questions Not Raised in 
Lower Court.—In a proceeding for obstructing a high- 
way,an objection that the suit was brovghtin the 
name of the highway commissioners, instead of by the 
town, is not available when offered first on appeal.— 
Cox v. Commissioners of Highways of East Fork Tp., 
1il., 62 N. E. Rep. 791. 

28. APPEAL AND ERROR—Question of Constitutional- 
ity.—Stipulation asto reasonable attorney’s fee, and 
general objection to the allowance of an attorney’s 
fee, held insufficient to raise the question of the con- 
stitutionality of the statute allowing an attorney’s fee 
in an action against a railroad company for killing 
avimals onthe rightof way.—Cleveland, U.,C. & St. 
L. Ry. Co. v. McGrath, Ill., 62 N. E. Rep. 782. 

29. APPEAL AND ERROR—Reversal Without Remand. 
—Under Practice Act, § 87,the appellate court may con- 
clusively find the facts differently from the trial court, 
and, on entering such finding in the judgment, reverse 
without remand.—Davis v. Chicago Edison Co., IIl., 62 
N. E. Rep. 829. 


30. APPEAL AND ERROR — Review.—In the absence of 
a final judgment or orderin an action tried toa jury, 
proceedings of the trial court will not be reviewed.— 
Creamery Package Mfg. Co. v. Magill, Neb.,89N. W. 
R3p. 170. 

31. APPEAL AND ERROR — Review. — Order of appel- 
late division, reversing a judgment on questions of 
law and fact, held reviewable to the court uf appeals, 
when there are no controverted facts on which ques- 
tions of law depend.—Erie R. Uo. v. Stewart, N. Y., 63 
N. E. Rep. 118. 

32. APPEAL AND ERROR—Review.— There being only 
questions of fact, and the verdict having substantial 
support, though the evidence is conflicting, judg- 
ment will not be disturbed.—Hinsdell v. Carey, lowa, 
89 N. W. Rep. 93. 

33. APPEAL AND ERROR—Review on Error.—A judg- 
ment on conflicting evidence will not be disturbed.— 
Van Meter v. Province, Neb., 89 N. W. Rep. 171. 

34. APPEAL AND ERR°R—Sheriff Levy.—In an action 
by a sheriffto recover the value of goods which were 
taken from him in replevin, an objection that his sole 
right of action is on the replevin bond will not be con- 
sidered, when raised for the first time on appeal.— 
Bennett v. Gilbert, Ill.,62 N. E. Re . 847. 

35. APPEAL AND ErRrROR—Sufficiency of Evidence. — 
In an action tried by the court,the erroneous admis- 
sion of evidence will not work reversal, if the find- 
ings are supported by sufficient competent evidence. 
—Gudden vy. Gudden’s Estate, Wis , 89 N. W. Rep. 
111. 

36. APPEAL AND ERROR— Waiver of Objections. — 
Where the proof revealed acts of negligence not sufti- 
ciently chirged in the declaration, but no objection 
was made when the evidence was introduced, such 
objection cannot be raised in the appellate court.— 
Chicago & E. I. R. Co. v. Filler, Ill.,62 N. E. Rep. 919. 

37. ARBITRATION AND AWARD— Action on Award.— 
Assumpsit May be maintained on an award, even 
though the submission to arbitration is by deed, and 
not by parol.—Macdonald v. Bond, Ill., 62 N. E. Rep. 
681. 





388. ARBITRATION AND AWARD— Imperfect Award.— 
Where each of the parties to an arbitration selects 
his attorney as one of the three arbitrators, and with 
full knowledge of the other party and without objec- 
tion consults with his attorney in relation to the mat- 
ters Curing the pendency of the proceedings, neither 
party can object to the award on that ground. — 
Frankfurth v. Steinmeyer, Wis., 89 N. W. Rep. 148, 


39. ATTORNEY AND CLIENT — Motion to Dismiss.— 
Allegations of answering affidavit in proceedings to 
compel attorneys to turn over money to petitioner, 
and motion todismiss petition on the grounds stated 
in such affidavit, held to contain a request that peti- 
tioner be remitted to his action at law, so that over- 
ruling the motion on the ground that no such request 
had been made was error.—Jn re Pollock, 74 N. Y. 
Supp. 976. 

40. BANKS AND BANKING— Examination of Books.— 
The supreme court has power to compe! directors of a 
national bank in liquidation te allow stockholders to 
examine its books.—Tuitle v. Iron Nat. Bank, N.Y., 
62 N. E. Rep. 761. 


41. BANKS AND BANKING—Insolvency of Transmitting 
Bank.— Bank receiving draft for collection held en- 
titled to apply proceeds to overdrawn account of 
transmitting bank, and not liable thereforto owner, 
though the transmitting bank bad meanwhile become 
insolvent.—American Exch. Nat. Bank v. Theumm- 
ler, Ill.,62 N. E. Rep. 932. 

42. BUILDING AND LOAN A8&sOCIATIONS — Usury.—A 
loan by a building association organized under 1 Starr 
& ©. Ann. St. 1896, ch. 32, at a usurious rate of interest, 
without a competitive bid, held usurious.—Jamieson 
v. Jurgens, IIl.,62 N. E. Rep. 917. 


43. CARRIERS—Expulsion. — Offer to pay fare, made 
by a passenger while being expelled from a train for 
persistent refusal to pay, held not to render the con- 
tinuance of the expulslon wrongful.—Bebr v. Erie R. 
Co., 74 N. Y. Supp. 1007. 


44. CARRIERS—Injury to Passenger.—A railroad com- 
pany cannot escape liability for negligence in starting 
its train too soon by showing that the conductor, 
when he gave the signal to start, was justified in 
thinking that all the passengers had alighted, ifin 
fact a reasonable time had not elapsed for all the pas- 
sengers to get off.—Walters v. Chicago & N. W. Ry. 
Co., Wis.,89 N. W. Rep. 140. 


45, CARRIERS — Injury to Passenger in Terminal 
Station.—A railroad company, required by Acts 1596, 
ch. 516, to use the station of the Boston Terminal Com- 
pany, held not liable for injury to passenger, after 
alighting, while going through the station.—Frazier 
v. New York, N. H. & H.R. Co., Mass., 62 N. E. Rep. 
7al. 

46. CARRIERS—Jury Question.—Whether or not one 
who attempted to alight at a station at night from a 
railroad train, which bad commenced to move after 
having stopped, was guilty of contributory negli- 
gence, held a question for the jury.—Walters v. Chi- 
cago & N. W. Ry. Co., Wis., 689 N. W. Rep. 140. 


47. CARRIERS — Negligence Per Se. — It is not negli- 
gence per sefor oneto attempt to board a street car 
moving slower than a man can walk. — Kimber v. 
Metropolitan St. Ry. Co.,74.N. Y. Supp. 966. 


48. CARRIERS—Persoval Iojuries.— Plaintiff, injured 
in a street railway collision, held entitled to recover 
for nervous shock accompanying slight blow to her 
person.—Homans v. Boston Elevated Ry. Co., Mass., 
62 N. E. Rep. 737. 

49. CEMETERIES—Location Refused by Local Board 
of Health. — Under P. L. 1885. p. 165, § 6, where the 
municipal authorities consent to location ofa ceme- 
tery, and the local board of health refusesto grant 
permission, application may be made to the state 
board of health to review such action.—Dodd y. State 
Board of Health, N. J., 51 Atl. Rep. 456. 
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50. CONSTITUTIONAL LAw—Due Process of Law.—A 
mere change in proceedings by rendering final judg- 
ment in an action to recover real estate commenced 
before Gen. St. 1055, was amended by Pub. Acts 1901, 
§ 1301, as authorized by the amendment, held not to 
render a taking of property under the judgment a 
taking without due process of law.—O'Brien vy. Flint, 
Conn., 51 Atl. Rep. 547. 


51, CONSTITUTIONAL LAW—Torrens System of Land 
Titles.—Laws 1901, ch. 237, providing for the Torrens 
system of registering land titles, is not unconstitu- 
tional, in that it violates article 3 of the constitution, 
vesting the powers of government in three distinct 
departments.—State v. Westfall, Minn., 89 N. W. Rep. 
175. 

&. CoNTRACTS—Breach.— Where there is a breach of 
a written contract, recovery cannot be‘had on a quan- 
zum meruit for a partial performance without 6o plead 
ing.—Boyce v. Timpe, Iowa, 89 N. W. Rep. 83. 


653. ConTRACTS—Charter Amendment.—The charter 
of a railroad company granted prior to Pub. Laws 
(Revision 1844), p. 65, could not be amended, without 
the consent of such company, so as to make it an in- 
surer against fires communicated from Its engines.— 
Macdonald v. New York,N. H. & H.R. Co., R.I.,61 
Atl. Rep. 578. 

54. CONTRACTS — Construction. — Evidence of the 
practical construction placed on a contract by the 
parties toit held to warrant a finding as to its mean 
ing.—Ulster & D. Bluestone Co. v. Carlin, 74 N. Y. 
Supp. 1050. 

65. CONTRACTS—Limitation of Liability.— Where a 
common carrier contracts to transport goods from 
one point to another, necessarily over connecting 
lines, it is not prevented on grounds of public policy 
from contractually limiting its liability for the negli- 
gence of the connecting carriers. — Hartly v. St. 
Louis, K. & N. W. R. Co., lowa, 89 N, W. Rep. 88. 


56. CONTRACTS — Payment. — Provision of building 
contract authorizing the contractor to be paid 80 per 
cent. of the value of the work done from time to time 
construed to mean that such percentage shall be com- 
puted in relation tothe value of the complete job as 
measured by the contract price.—Hawkins v. Burrell, 
74N. Y. Supp. 10038. 

57. CORPORATIONS—President’s Power to Contract.— 
A president of a corporation who is its managing offi- 
cer.may emvloy a laborer without express authority 
from the directors.— Meating v. Tiegerton Lumber 
Co., Wis., 89 N. W. Rep. 152. 

58. CORPORATIONS—Ratification.— Corporation held 
not to have ratified unauthorized act of agent in as- 
suming a mortgege on realty taken fora debt.— Bris- 
tol Sav. Bank v. Judd, Iowa,89 N. W. Rep. 93. 


59. CORPORATIONS — Stock Held in Secret Trust. — 
Hurd’s Rev. St. 1859, p. 487, ch. 32,§ 23, does not ex- 
empt the legal and apparent owner of stock in an in- 
solvent corporation from liability, though he in fact 
holds the stock in secret trust for another.—Sherwood 
v. Lilinois Trust & Savings Bank, Ill., 62 N. E. Rep. 
835. 

60. CORPORATION S— Unliquidated Claims for Torts,— 
In view of Corporations Act, §§ 75-77, held that a per- 
son having a claim for a tort against an insolvent cor- 
poration, not reduced to judgment unt!! after the dec- 
laration of insolvency,was nevertheless entitled to 
share as a creditor in the distribution of, assets, pur- 
suant to section 86. — Lehigh & Wikesbarre Co. v. 
Stevens & Condit Transp. Co., N. J.,51 Atl. Rep, 446. 


61. CouNTIES — Combination Indexes. — Under act 
concerning conveyances (Revision of 1898), held that, 
where the board of chosen freeholders of the county 
appropriate money fora combination index, such in- 
dex can be made only by the clerkof the county.— 
Board of Chosen Freeholders vy. Conger, N. J., 51 Atl. 
Rep. 488. 





62. CouRTS—Res Judicata.—An order made pendente 
lite is not res adjudicata binding upon the court and the 
parties, except that as between the same parties upon 
the same showing the court is not required to consider 
the same matter a second time. — Castle v. City of 
Madison, Wis., 89 N. W. Rep. 156. 

63. COVENANTS—Pleading.—In an action for breach 
of warranty of title to land, failure to set forth map 
showing dedication of part of land to the public was 
cured by averments necessarily admitted by a de- 


.murrer to declaration. — De Long v. Spring Lake 


Beach Imp. Co., N. J., 51 Atl. Rep. 481. 

64, CRIMINAL EVIDENCE—Reasonable Doubt.—A rea- 
sonable doubt is one based on the evidence, and such 
as under their oaths the jury as reasonable men feel 
they should entertain. — State v. Pratt, Del., 51 Atl. 
Rep. 604. 

65. CRIMINAL Liw.—Evidence. — Evidence that de- 
fendants, in a prosecution for stealing certain rolls of 
wire, had negotiated with witness to assist them in 
stealing other wire, was inadmissible. — Bishop v. 
People, Ill.,65 N. E. Rep. 785. 

66. CRIMINAL Law— Expert Testimony.—Expert testi- 
mony was admissible to show that bullets found ina 
decedent’s body were marked by rust in the same man- 
ner as they would have been if fired through a certain 
rifle, etc.—Commonwealth v. Best, Mass., 62 N. E. 
Rep. 748. 

67. CRIMINAL LAW—Jurisdiction.—The supreme court 
bas jurisdiction of an appeal involving the question 
whether the criminal court of Cook county has exclu- 
sive jurisdiction of judgments of justices of the peace 
in criminal and quasi criminal cases, aud deperding on 
the construction of Const. art. 6, §§ 26, 29.—Bratsch vy. 
People, Iil., 62 N. E. Rep. 695. 

68. CRIMINAL Law—Plea of Former Jeopardy.—A plea 
of former jeopardy, alleging that the jury ata former 
trial was discharged without defendant’s consent, pre- 
sents only a question of law for the court, to be deter 
mined from the record.—Lanphere vy. State, Wis., 89 N 
W. Rep. 128. 

69. CRIMINAL LAwW—Reasonablé Doubt Defined.—Rea- 
sonable doubt in acriminal case considered and de- 
fined.—State v. Magnell, Del., 51 Atl. Rep. 606. 

70. CRIMINAL Law—Sentence.—A judgment on a ver- 
dict of guilty of a crime may be pronounced by a judge 
who did not preside at the trial.—Lanphere‘y. State, 
Wis., 89 N. W. Rep. 128. 

71. CRIMINAL TRIAL—Appointment of Counsel.—The 
supreme court will not appoint counsel for indigent 
persons charged with crime, especially as the power is 
not conferred by Rev. St. 1898, § 4713, relating to pay- 
ment of counsel fees for such persons by the counties. 
~—Howard v. State, Wis., 89 N. W. Rep. 110. 

72. CRIMINAL TRIAL— Change of Venue.— Code Cr. 
Proc. § 517, does not prohibit an appeal to the supreme 
court from an order denying to defendant, charged 
with murder, a change of venue oh the ground that he 
could not secure an impartial trial.—VPeople v. Sarvis, 
74.N. Y. Supp. 1067. 

73. CRIMINAL TRIAL—Cbhild’s Testimony as to Mental 
Condition.—The refusal to allow a witness 13 years old 
to testify to the mental condition of defendant at the 
time of the crime held not erroneous.—Collins v. Peo- 
ple, Ill., 62 N. E. Rep. 902. 

74. CRIMINAL TRIAL— Instructions.—An instruction 
assuming that examinations made by experts were in- 
complete held properly refused.—State v. Rathburn, 
Conn., 51 Atl. Rep. 540, 

75. DAMAGES—Action for Injuries.—$1,500 damages, in 
an action by a washerwoman, 63 years old, against a 
railroad company for injuries rendering her a probable 
cripple for life, held not excessive.— Sidmond v. 
Brooklyn Heights R. Co., 74 N. Y. Supp. 989. 

76. DaMaGES—Amount.—$6,000 damages held not ex- 
cessive for wrongful death of a man 22 years old.— 
Racine v. Erie R. Co., 74 N. Y. Supp. 977. 
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77. DamMaGEs—Persona! Earnings.—The earnings of a 
servant inacertain employment at the time he was 
injured held to be a fair and reasonable measure of 
his earning power, and admissible, in an action against 
his master for personal injuries, as bearing on the 
damages resulting therefrom.—lIllinois Steel Co. v. 
Ostrowski, Ill., 62 N. E. Rep. 822. 

78. DaMaGEes—Specification of Limit.—An instruc. 
tion, in an action for injuries, limiting the amount of 
damages to the amount claimed in the declaration, 
held not improper, where no reference to the declara- 
tion.—Central Ry. Co. v. Bannister, Ill., 62 N. E. Rep. 
864. 

79. DEEDsS—Cancellation.— There is no adequate rem- 
edy for breach of agreement by ason to support his 
father in consideration of a cunveyance, other than 
the restoration of the partis to their former position. 
—Glocke v. Glocke, Wis., 89 N. W. Rep. 118. 

80. DEEDs—Construction.—A deed granting realty to 
the grantees, abd “to their heirs and assigns, forever,” 
with an atte mpted limitation to others after the death 
of grantees, held to convey a fee simple to the origina) 
grantees.—Kron V. Kron, Ill.,62 N. E. Rep. 809. 

81. DEEDsS—Filling of Blank.—Deed acknowledged by 
the grantor, without the name of the grantee being 
therein, and afterwards completed by the insertion of 
the vendee’s name by the vendee under authority of 
vendor’s agent, not having power of attorney, held 
void.—Mickey v. Barton, IIl., 62 N. E. Rep. 802. 

§2. DEPOSITS IN COURT—Judgment.—Where money 
realized from the sale of attached properiy is de, 
posited with the] clerk, and after judgment a new ae. 
tion is brought between the parties to direct the pay- 
ment of such money, such new action may be treated 
as a motion in the first action.—Hornish y. Ringen 
Stove Co., Iowa, §9 N. W. Rep. 95. 

83. DivoncE—Adultery After Joinder of Is3ue.—In a 
suit for absolute divorce, plaintiff cannot set upina 
supplemental complaint acts of adultery alleged to 
have been committed by defendant after the joinder of 
issue upon the or ginal complaint.—Campbell v. Camp: 
bell, 74 N. Y. Supp. 979. 

84. DivorcE—Cruelty.—A divorce cannot be granted 
for cruel treatment, under the statute, without evi. 
dence of a permanent impairment of health by the 
husband’s misconduct.— Wells v. Wells, lowa, 89 N. W. 
Rep. 98. 

85. EASEMENTS—Grant Not Under Seal.—A grant of 
right of way as an inducement to the grantee to fur. 
chase land cornering on his farm held in equity, in 
view of performance, to grant an indefeasible ease. 
ment, though not under seal.—Ashelford v. Willis, Ill., 
62 N. E. Rep. 817. 

86. ELECTIONS—Ballots.— Voter’s action in drawing 
an additional diagonal line through the center of the 
cross in the circle of the party whose ticket he de- 
sired to vote and in the square opposite the name of 
the individual for whom he desired to vote, held not a 
fatal irregularity.—Tandy v. Lavery, Ill., 62 N. E. Rep. 
774. 

87. ELECTRICITY—Live Wire.—In an action against 
an electric company for negligently causing the death 
of one who was killed by coming in contact with a guy 
wire not known to be a live wire, near its power house 
and not neara public way,the direction of a verdict 
for defendant held proper.—McCaughbna v. Owosso & 
C. Electric Co., Mich., 89 N. W. Rep. 73. 

88. EMINENT DOMAIN-—Messure of Damages.— The 
proper measurejof damages in condemnation proceed- 
ings is the differenec between the value of the land 
before and after the taking of the right of way, ex 
clusive of any benefits conferred.—Lough v. Minneap- 
olis & St. L. R. Co., lowa, 89 N. W. Rep. 77. 


69. EMINENT DOMAIN— Telegraph Poles.—An effort 
need not be made to obtain the consent of a mort- 
gagee of the soil to use it for telegraph poles and 
wires, when the owner refuses to consent.—Coles v. 





Midland Telephone & Telegraph Co., N. J., 51 Atl. Rep. 
448, 

90. ESTOPPEL—Advancement.—Action of son in treat. 
ing certain shares of stock advanced to him by his 
father as a loan, and not as atechnical advancement, 
held to preclude him from subsequently claiming the 
property as an advancement.—Baker v. Baker, Md., 5} 
Atl. Rep. 566. 

91. EvIDENCE—Admissibility.—In a suit against ad. 
ministrators to have a resulting trust declared of 
property purchased by their decedent, she having 
been committee for her husband, a lunatic, and hav- 
ing taken title in her own name, and not in his, the 
husband’s declarations are inadmissible us sgainst the 
defendants.—Storm v. McGrover, 74 N. Y. Supp. 1032. 

92. EvIDENCE—Harmless Error.—The exclusion of 
two questions put to a witness held to furnish no 
ground for complaint, when taken in connection with 
a following question admitted, as they called for the 
witness’ opinion on a matter of law applied to undis- 
closed facts, and, when a proper question was put, it 
was admitted.—Nesbit v. Crosby, Conn.,51 Atl. Rep. 
550. 

93. EvVIDENCE—Lien.—The owner of a building, con 


* ceding at a trial for the enforcement of liens for work 


done and materials furnished that certain liens are 
valid, cannot withdraw such concession.—Hensel v. 
Johnson, Md., 51 Atl. Rep. 575. 

94. EVIDENCE—Revelancy.—Evidence of a violation 
of a city ordinance is relevant tothe question of neg- 
ligence.—Sturmwald v. Schreiber, 74 N. Y. Supp. 995. 

95. EVIDENCE—Ruling on Evidence.—In an action on 
a contract of a father to convey afarm toason, a let- 
ter written by the father to a third party while the son 
was in possession held inadmissible.—Liutton vy. Dox- 
see, Iowa, 89 N. W. Rep. 79. 

96. EX#CUTION—Salary of Public Officer.—Act March 
22, 1901, authorizing a judge, where an execution is re- 
terned unsatisfied, to require a debtor to apply part of 
his income to his debt, does not reached the unearned 
salary of a public officer.—Spencer v. Morris, N. J.,5h 
Atl. Rep. 470. 

97. EXECUTORS AND ADMINISTRATORS— Testamentary 
Trusts.—The probate court, in ordering a distribution 
of a testator’s estate, has no jurisdiction to make final 
adjudication upon the validity of a testamentary trust 
as regards the wisdom of the difficulties in the execu- 
tion thereof.—Appeal of Eliot, Conn., 51 Atl. Rep. 558. 

98. FACTORS AND BROKERS—Commissions.—To entitie 
real estate broker to commissions, he must effect a 
completed execution of a binding contract.—Carnes v. 
Howard, Mass., 63 N. E. Rep. 122. 

99. FACTORS AND BROKERS—Instruction.—An _in- 
struction, in an action by a broker for commissions, 
that the broker would be entitled to recover if he was 
the procuring cause of the sale, held erroneous, as 
taking the question of plaintiff's employment from the 
jury.—Benedict v. Pell, 74. N. Y. Supp. 1085. 

100. FoORECLOSURE—ObDjections.— Objections to sale 
on foreclosure are unavailable, unless the evidence is 
preserved in a Lill of exceptions.—Simpson v. Snook, 
Neb., 89N. W. Rep. 168. 

101. ForGERY—Burden of Proof.—The allegation of 
an indictment being that the forgery was the fraud- 
ulent filling in of a note, it was incumbent on the state 
to prove that defendant had no authority to fillin the 
amount thereof, and that he did so fraudulently and 
with intent to defraud.—State v. Pratt, Del.,51 Atl. 
Rep. 604. 

102. FRAUDULENT CONVEYANCES— Subsequent Cred- 
itors.—Subsequent creditors can attack a voluntary 
deed made by one free from debt only by proving 
actual fraud.—Kinsey v. Feller, N. J., 51 Atl. Rep. 485. 

103. GUARANTY—Notice to Terminate.—Where a writ- 
ten guaranty of payment for goods sold to another 
provides that it ‘shall be acontinuing guaranty until 
further notice,”the guarantor is bound for any balance 
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due for goods sold before such notice, and parol evi- 
dence is not admissible to limit liability to one year.— 
Indiana Bicycle Co. v. Tuttle, Conn., 51 Atl. Rep. 538. 

104. HiGHWays—Laches.—Certiorari by highway com 
missioners to review proceedings by supervisors held 
not quashable for delay.—Commissioners of Highways 
of Butler Grove v. Barnes, Ill., 62 N. E. Rep. 775. 

105. HiGHWaYs — Negligence. — In an action for 
alleged negligence in leaving a horse and wagon ina 
highway, and thereby causing a collision complained 
of, an instruction asto the rights and duties of a per- 
son leaving a horse and wagon in the highway tempo- 
rarily held properly refused.—Nesbit v. Crosby,Conn., 
51 Atl. Rep. 550. 

106. Highways—Prescription.—In a proceeding for 
obstructing a highway held to establish a prescriptive 
right to the road.—Cox v. Commissioners of Highways 
of East Fork Tp., Ill., 62 N. E. Rep. 791. 

107. HOMICIDE — Motive. — Though the Sstate,ina 
prosecution for murder, is under no obligation to 
show a motive for commission of the crime charged, 
evidence of a motive is admissible for the purpose of 
furnishing evidence tending to prove guilt, which the 
jury, in connection with the whole evidence, must 
consider.—State v. Rathbun, Conn., 51 Atl. Rep. 540. 

108. HUSBAND AND WIFE — Estate by the Entirety.— 
A deed to realty, executed to a husband and wife prior 
to the married woman’s act of 1861, held to pass an es- 
tate to them by the entirety.—Kron v. Kron, Ill., 62 N. 
E. Rep. 809. 

109. INFANTS—Suit by Guardian.—An infant cannot 
prosecute an action by guardian to recover land.— 
Tucker v. White, Ind., 62 N. E. Rep. 758. 

110. INJUNCTION — Elcvated Railroad. — In an 
abutter's action against two railroad companies, 
one the lessor and the other the lessee of 
the elevated road complained of, an injunc- 
tion held properly granted against both defendants, 
ubless they should pay the total fee damages assessed. 
—Wash v. Brook!yn Union Elevated, R. Co.,74 N.Y. 
Supp. 1019. 

111. INJUNCTION— Natural Gas Lease. — Injunction 
held issuable to restrain a lessee under a natural gas 
lease from cutting off the supply of natural gas which 
be has agreed to furnish the lessor and his assigns.— 
Simpson v. Pittsburg Plate Glass Co., Ind.,62 N. E. 
Rep. 753. 

112. INSANE PERSONS—Judgment against Conserva- 
tor.— Under Hurd’s Rev. St. 1699, p. 1180, cb. 86, and Jd. 
p. 99, ch. 1, § 20, where the conservator of a defendant 
becoming insane was not made a party, as an execu- 
tor or administrator would be, held error to render 
judgment in ejectment against the defendant and the 
conservator, and award a writ of possession against 
both.—Scott v. Bassett, Il!.,62 N. E. Rep. 914. 


113. INSURANCE—Medical Examiner.— Medical exam- 
iner held agent of the insurance company, and not of 
the applicant for a life insurance policy.—Sternaman 
v. Metropolitan Life Ins. Co., N. Y.,62 N. E. Rep. 763. 

114. INSURANCE—Policy.—St. 1894, ch. 522, § 73, requir- 
ing life policies to include acopy of the application, 
held notto apply toa contract of life insurance ex- 
ecutedin a foreign state between a foreign company 
and a person domiciled in Massachusetts. — Johnson 
v. Mutual Life Ins. Co., Mass., 62 N. E. Rep. 733. e 

115. INTERNAL REVENUE — Stamp Act. — Act Cong. 
June 13, 1898, §§ 13, 14, held not to render a note not 
stamped void and inadmissible in a state court, but 
only in a federal court.— Richardson v. Roberts, Ill., 
62 N. E. Rep. 840. 

116. INTOXICATING LIQUORS — Recovery Against 
County.—Where a surety on a liquor dealer’s bond, 
pending a suit against him for the delinquent tax, 
causes the property to be sold to satisfy the lien, and 
purchases it, he voluntarily satisfies the county’s de- 
mand against him, and cannot recover against the 
county, under Code, § 1446, on it being determined 





that the tax was unenforceable as a lien.—Guedert v. 
Emmet County, Iowa, 89 N. W. Rep. 85. 

117. JODGMENT—Collateral Attack.— Where a judg- 
ment awards attorney’s fees to one of the parties, an 
objection that such fees could not properly betaxed in 
such a case cannot be entertained in a proceeding to 
collect such judgment.—Hornish v. Ringen Stove Co., 
Iowa, 89 N. W. Rep. 95. 

118. JODGMEST—Date of Lien.—Under 2 Starr & C. 
Ann. St. (2d Ed.) p. 2454, art. 12,§ 1, where the tran- 
script recites the execution on the justice’s judgment 
and return as required, the filing and recording of it 
in the circuit court create a lien. — O'Brien y. Good- 
ing, Ill.,62 N. E. Rep. 898. 

119. JODGMENT—Error.—Under Rev. St. 1898, § 2832, 
the imposition of costs on plaintiff in setting aside a 
judgment on defendant’s motion held erroneous.— 
Port Huron Engine & Thresher Co. v. Clements, Wis., 
89 N. W. Rep. 160. 

120. JODGMENT—Exceeding Demand.—Where, in an 
action of ejectment, judgment is awarded to plaintiff 
fora greater amount of damages than demanded in 
the eomplaint, and there is no request to amend the 
demand, the judgment is erroneous. — Beranek vy. 
Beranek, Wis., 89 N. W. Rep. 146. 

121. JUDGMENT — Inconsistency. — Fact that decree 
dismissing billas to one defendant would be incon- 
sistent with prior decree against other defendant 
could not preclude court from entering same. — Goff 
v. Hathaway, Mass., 62 N. E. Rep. 722. 

122. JUDGMENT—Res Judicata.—Recovery for injury 
to property held not a bar to another action for in- 
jury tothe person caused by the same act of negli- 
gence.—Reilly v. Sicilian Asphalt Paving Co.,N. Y., 
62 N. E. Rep. 772. . 

123. JODGMENT—Setting Aside.—That two of a series 
of certain notes accompanied by warrant of confes- 
sion of judgment for amounts due or to become due, 
were not payable when judgment was entered, held 
not cause for setting it aside, especially under Rev. 
St. 1898, §§ 2895, 2896.— Port Huron Engine & Thresher 
Co. v. Clements, Wis., 89 N. W. Rep. 160. 

“124. JUDICIAL SALES—Appraisal.— Order of confirma- 
tion of judicial sale will not be set aside onthe ground 
that the appraisal was too low.—Omaha Suv. Bank v. 
Tracy, Neb., 89N. W. Rep. 169. 

125. Juny—Summoning Jurors. — Pub. St. ch. 170, § 
11, held not to require clerks in issuing venires for 
jurors, to summons from each town a number in pro- 
portion to their respective inhabitants on each oc- 
casion, but only that the service from term to term be 
so apportioned.—Commonwealth v. Best, Mass., 62 N. 
E. Rep. 748. 

126. JUSTICE OF THE PEACE — Jurisdiction.— Under 
Mechanic’s Lien Act, §9,an action by a contractor to 
enforce a lien before a justice will not lie.—O'Brien v. 
Gooding, Iil.,62 N. E. Rep. 898. 

127. LANDLORD AND TENANT— Dangerous Premises.— 
Under the evidence ina suit by a pedestrian injured 
by falling through a defective cellar opening, defend- 
ant’s liability as owner held to be for the jury. — 
Sturmwald v. Schreiber, 74 N. Y. Supp. 995. 

128. LARCENY — Attempt. — An attempt to commit 
larceny from the person held to be within the cate- 
gory of crimes included in Rev. St. 1898, § 4385. —State 
v. Lewis, Wis., 89 N. W. Rep. 143. 

129. LIFE INSURANCE-—Suicide.—Provision in life in- 
surance policy that ‘policy is void in case of death by 
suicide” held not a defense, if the shooting by de- 
ceased was involuntary or done while he was insane. 
—Central Mut. Life Ins. Assn. v. Anderson, Ill., 62 N. 
E. Rep. 838. 

130. LIMITATION OF ACTIONS— Loan to Husband by 
Wife.—Limitations do not run against a wife, as be- 
tween herself and husband, so as to bar her claim 
against his estate for money loaned to him.—Gudden 
v. Gudden’s Estate, Wis., 89 N. W. Rep. 111. 
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131. ManDAmMuSs— Village Clerk. — Mandamus will not 
issue to compel a village clerk to attend the meetings 
of the village council.—Cady y. Ihnken, Mich., 59N. 
W. Rep. 72. 

132. MASTER AND SERVANT—Assumption of Risk.—A 
railroad employee assumes the ordinary risks of the 
employment, but not the danger arising from the 
negligence of his fellow-servants.— Schus v. Powers- 
Simpson Co., Minn., 89 N. W. Rep. 68. 

133. MASTER AND SERVANT — Assumption of Risk. — 
Doctrine that employer must furnish employee with 
safe place for work does not apply to case where em- 
ployee is called on, with knowledge, to do work in- 
herently hazardous, such as repairing defects. — 
Wahlquist v. Maple Grove Coal & Minirg Co., lowa, 
89 N. W. Rep. 98. 

134. MASTER AND SERVANT—Assumption of Risk.—A 
paragraph ina complaint for personal injury to an 
employee held bad on demurrer, as showing that 
plaintiff assumed the risk, ang also as showing con- 
tributory negligence.—Walker v. Webking, Ind., 63 N. 
E. Rep. 128. - 

135. MASTER AND SERVANT— Dangerous Machinery.— 
A young and inexperienced person, employed to 
operate a dangerous machine, should be instructed 
how the service may be safely performed and the risk 
avoided, and admonished against the dangers of care- 
lessness.—Welsh v. Butz., Pa. 51 Atl. Rep. 591. 

136. MASTER AND SERVANT — Evidence. — Where de- 
fendant denied the contract for labor sued on, and 
alleged payment, his declaration, after pluintiff bad 
left his employ, that he would pay plaintiff a certain 
sum, was admissible in evidence. — Murphy v. De 
Haan, Iowa, 89 N. W. Rep. 100. 

137. MASTER AND S#RVANT — Notice of Lien.—A 
plasterer employed by a building contractor, who 
served on the owner within 60 days after completing 
the work his lien notice, held entitled to a lien for the 
plastering and painting, but not for materials fur- 
nished under a separate contract more than 60 days 
before the service of the notice.—Hensel v. Johnson, 
Md., 51 Atl. Rep. 575, 

138. MECHANICS’ LIENS — Building Contract.—Con- 
tract for construction of a house held modified before 
subcontractors bad acquired any rights, and that the 
new features should be considered in determining 
whether payments made by the owner were in accord- 
ance with the contract, so as to discharge him pro 
tanto from liability to subcontractors.—Abbey v. Her- 
zer, Conn., 51 Atl. Rep. 513. 

139. Mecuanics’ Ligns—Contracts.—A subcontractor 
can have no lien on the 20 per cent. of the value of the 
work done, whica, under the contract, is to be held 
up until the completion of the building, where the 
main contractor abandons the job before completion. 
—Hawkins vy. Burrell, 74N. Y. Supp. 1003. 

140. MECHANICS’ LikNS—Subcontractor’s Rights.— 
Where an owner wrongfully pays a contractor, in vio- 
lation of Hurd’s Rev. St. 1899, p. 1113, § 33, the fact that 
the contractor failed to perform part of the work will 
not defeat the subcontractor's lien, when the contract 
price, after deducting the value of the work failed to 
be performed, exceeds the amount due the subcon- 
tractor.—Keeley Brewing Co. v. Neubauer Decorating 
Co., Ill., 62 N. E. Rep. 923. ; 

141. MINES AND MINBRALS—Natural Gas Lease.—Nat- 
ural gas lease construed, and held to obligate lessee 
to pay $100 annually during continuance of lease, and 
to supply gas to lessor, where he had failed todrill a 
well on the land as required.—Simpson vy. Pittsburgh 
Plate Glass Co., Ind., 62 N. E. Rep. 753. 

142. MonTGAGES—Appointment of Receiver.—Subse- 
quent mortgagee, instituting foreclosure and secur- 
ing appointment of receiver for the rents, held not to 
have acquired superior equities over prior mort- 
gagees,so as to be entitled to have the rents applied 
on his mortgage.—Bradley & Currier Co. v. Hofmann, 
74 N. Y. Supp. 1076. ; 





143. MORTGAGES—Assumption of Personal Liability 
—Action to enforce personal liability of grantee of 
land subject to mortgage, which by the deed he agrees 
to pay, cannot be mitintained by the mortgagee with- 
out consent of the grantor.—Fisler v. Reach, Pa., 51 
Atl. Rep. 599. 

144, MORTGAGES—Attorney’s Fees.—Provisions of a 
trust deed as to attorney’s fees held such as not to 
warrant the allowance ofa fee of over $100 on foreclos- 
ure.—Henke v. Gunnenhauser, III.,62 N. E. Rep. 896. 


145. MORTGAGES — Equity of Redemption.—The fact 
that the purchaser of the equity of redemption in land 
was nota party to the proceedings to foreclose the 
mortgage held not to prevent the legal title from pass- 
ing tothe purchaser at the mortgage sale.—Alsup v. 
Stewart, 11l.,62 N. E. Rep. 795. 


146. MORTGAGES — Possession.—Where mortgaged 
land was vacant and unoccupied untilthe mortgagee 
took possession and fenced and rented thelandto a 
tenant, within 15 years after the mortgage debt was 
due, the rights ofa grantee of the mortgagor are sub- 
ject tothe mortgage.— Mead v. Fitzpatrick, Conn., 51 
Atl. Rep. 515, 


147. MoRTGAGES — Priority.—Where trust deeds are 
executed to secure absolute loans, and at the same 
time another deed is executed,to be used, if neces- 
sary, after such loans are exhausted, the first men- 
tioned deeds have priority over the other, though all 
are recorded at the same time.—Schaeppi v. Glade, Iil., 
62 N. E. Rep. 874. 

148. MORTGAGES—R ight to Intervene.—One elaiming 
title adversely to the mortgagor as a purchaser under 
execution sale Cannot have his Claims litigated by in- 
tervention in a suit to foreclose the mortgage.—Ennis 
v. Wolff, Lll.,62 N. E. Rep. 842. 


149. MORTGAGES-—Settlement.—In an action to fore- 
close a mortgage, an answer that the mortgagee failed 
to execute an agreement to release separate lots on a 
prorata payment of the debt held insufficient to show- 
damage to the mortgagor.—Morris v. Calumet & C 
Canal & Dock Co., Ill., 62 N. E. Rep. 813. 

150. MUNICIPAL CORPORATIONS — Apportionment of 
Expenses.—The report of park commissioners ap- 
pointed under St. 1899, ch. 419, held not subject to ob- 
jection that it could not be ascertained from the award 
what method of apportionment of park expenses was 
adopted by the commissioners.—Jn re De Las Casas, 
Mass., 62 N. E. Rep. 738. 

151. MONICIPAL CORPORATIONS—Constitutional Law. 
—P. L. 1897, p. 246, entitled ‘‘An act concerning the 
qualifications of commissioners in incorporated towns 
of the state,” in general terms applying to every in- 
corporated town inthe state, whether organized un- 
der general act, P. L. 1895, p. 218, or special churter, is 
not unconstitutional as a special act.—LButler v. Town 
of Montclair, N. J., 51 Atl. Rep. 494. 


152. MUNICIPAL CORPORATIONS—Lotal Improvement. 
—An ordinance for grading a public square and ap- 
proaches, which does not fix the height of the grade, 
or define what is meant by approaches, but leaves 
such matters to the discretion ofthe engineer, and 
does not clearly describe the land to be graded, is in- 
valid.—De Witt County vy. City of Clihton, Ill.,62N. E. 
Rep. 780. 

@ 153. MUNICIPAL CORPORATIONS — Penalty for Violat- 
ing Ordinances.—Under Atlantic City Charter (P. L. 
1866, p. 314), § 7, thecouncil may enact a maximum pen- 
alty for violation of ordinance, and permit the court 
to exercise its discretion in adjusting the penalty to 
the particular case.—City of Atlantic City v. Crandol, 
N.J., 51 Atl. Rep. 447. 

154. MUNICIPAL CORPORATIONS — Public Improve- 
ments.—The court will notinterfere withthe action 
ofa city in relation to a public improvement, so long 
as it acts honestly and within the limits of its power. 
—Suburban Land & Improvement Co. v. Borough of 
Vailsburg, N. J.,51 Atl. Rep. 469. 
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155. MUNICIPAL CORPORATIONS—Sewer Assessments. 
—Objections to sewer assessment, based on matters 
which arose before confirmation, held too late on ap- 
plication for judgment.—Vandersyde v. People, IIl., 
62 N. E. Rep. 806. 

156. MONICIPAL CORPORATIONS —Term of Office.— 
Town treasurer ‘‘appointed” bythe borough council 
held “elected” to that office, within the meaning of 
the act of 1897, and to hold office for three years.—Reid 
v. Gorsuch, N. J., 51 Atl. Rep. 457. 


157. NEGLIGENCE — Admissibility of Evidence.— 
Where a pedestrian is irjured by falling through a de- 
fective covering in a sidewalk, evidence that it was 
repaired before, and not after, the accident, is admis- 
sible.—Sturmwald v. Schreiber, 74. N. Y. Supp. 995. 


158. NEGLIGENCE - Connecting Carriers.—At common 
law acommon carrier is not liable for the negligence 
of a connecting carrier, in the absence of any contract 
to that effect.—Hartley v. St. Louis, K. & N. W. R. Co. 
Iowa, 89 N. W. Rep. 88. 

159. NEGLIGENCE- Question for Jury.—Where a horse 
was frightened by defendant’s approaching automo 
bile, causing injury to plaintiff, defendant’s negli- 
gence was for the jury.—Knight v. Lanier,74 N. Y. 
Supp. 999. 

160. PLEADING — Affidavits of Demand.—Under the 
statute providing that in any action in the superior 
court the plaintiff may obtain judgment on filing 
therein an affidavit of his cause of action, the plaintiff 
was not entitled to judgment, wheretheve had been 
no action brought when the affidavit was filed.—Miller 
v. Hart, Del., 51 Atl. Rep. 603. 


161. PLEADING—Answer After Demurrer Overruled. 
—Objection to a petition in mandamus to compel the is- 
suing of a license to lay a railroad track ina city 
street,.in that it failed to show on its face compliance 
with 1 Starr & C. (24d Ed.) 712, may be raised on error, 
although answer was filed after demurrer for the same 
objection was overruled.—McGann v. People, Ill., 62 
N. E. Rep. 941. 

162. PLEADING—Bill of Particulars.—Complaint in an 
action for injuries, though complete upon the subject 
of injuries, but concluding with a statement that some 
of the injuries were permanent, held to entitle defend- 
ant toa billof particulars as to what injuries were 
claimed to be permanent.—Cavanaugh v. Metropolitan 
8t. Ry. Co.,74 N. Y. Supp. 1107. 

163. PLEADING — Countercla'm.—Failure to require 
defendant, in an action for the price of machinery, to 
furnish a bill of particulars of damages claimed by its 
counterclaim, held error.—Mussinan v. Wilner Wood 
Co., 74N. Y. Supp. 1026. 

164. PLEADING—Opinions.—Where the opinions ofa 
pleader consist of conclusions asto material points, 
reasonably following from certain premises, either 
proved or subjectto proof, they become material is- 
sues, and are admitted by a demurrer.—Appeal of 
Eliot, Conn., 51 Atl. Rep. 558. 

165. PRINCIPAL AND AGENT — Authority of Agent.— 
Where an agent, only authorized to submit to arbitra- 
tion differences concerning insurance policies, ex- 
ceeds his authority in submitting to arbitration all the 
differences between the agent and another, he be- 
comes personally liable for the award.—Macdonald v. 
Bond, Ill., 62 N. E. Rep. 881. 

166. PRINCIPAL AND AGENT—Bapnk Cashier.—A person 
cannot deal with a cashier of a bank asan individual 
in securing a draft, and thereafter claim that it was a 
transaction with the bank.—Campbell v. Manufac- 
turers’ Nat. Bank, N. J., 51 Atl. Rep. 497. 

167. PRINCIPAL AND AGENT — Defenses.—It is no de- 
tenseto one extorting money from another that he 
acted as ageot and paid over the money to his princi. 
pal.—Beechino v. Cook, N. J.,51 Atl. Rep. 487. 

168. RAILROADS—Charter Amendment.—In an action 
under section 2 of Act June 23, 1836, amending the char- 
ter ofthe N. Y., P. &B. Railroad Company, an allegation 





in the declaration that such company had accepted 
the benefits conferred by section 10 of such amend- 
ment held a sufficient allegation of the company’s ac- 
septance of such amendment.—Macdonald v. New 
York, N. H. & H. R. Co., BR. I., 51 Atl. Rep. 578. 


169. RAILROADS — Contributory Negligence.—In an 
action against a railroad company for the killing of a 
14 year old child at a public crossing, it was error to in- 
struct that contributory negligence on part of the 
child would not necessarily preclude a recovery.— 
Cox v. New York Cent. & H. R. R. Co., 74N. Y. Supp. 
1011. 

170. RAILROADS—Defective Bridge.—The failure of a 
town to give a railroad company the notice re- 
quired by Pub. Acts 1893, ch. 244, held not to absolve 
the company from liability for injuries sustained 
through a defective bridge over its tracks.—Martin v. 
Sherwood, Conn., 51 Atl. Rep. 526. 

171. RAILROADS — Eminent Domain.—A reorganized 
railroad corporation cannot change completed route 
limited by charter of original company, unless such 
power is conferred by some subsequent statute.—Erie 
R.Co. v. Steward, N. Y., 63 N. E. Rep. 118. 


172. RAILROADS—Injury to Licensee.—Plaintiff, pass- 
ing over tracks between freight cars, cannot complain 
that no signal other than the customary one was given 
before closing the train.—Furey v. New York Cent. & 
H. R. R. Co., N. J., 51 Atl. Rep. 505. 

178. RaILROADSs—Instruction.—In an action against a 
railroad company for personal injury, an instruction 
that plaintiff must “prove by more and better evidence 
than defendant that he was, when injured, doing all 
that areasonably cautious man would be under the 
circumstances to protect himself from injury,” was 
properly refused.—Chicago, B. & Q. R. Co. v. Pollock, 
Ill., 62 N. E. Rep. 881. 

174. RAILROADS—Instructions.—Where the evidence 
tended to show that the accident was caused either by 
the negligence of a brakeman alone or in conjunction 
with that of the engineer, an instruction limiting 
plaintiff's right of recovery to the negligencé of the 
engineer was properly refused.—Ohicago & E. I. R. Co. 
v. Filler, [1]., 62 N. E. Rep. 919. 

175. RAILROADS — Negligence.— Where a person is in- 
jured on a railroad track by the negligence of a lessee 
of the owner of the road, such negligence is imputable 
to such owner.— Chicago & W. I. R. Co. v. Doan, IIl., 62 
N. E. Rep. 826, 

176. RAILROADS—Negligence.—Where arailroad com- 
pany has voluntarily maintained a flagman at a grade 
crossing for five years, one knowing that fact has the 
rightto rely onthe absence of the flagman as indica- 
tive of safety.—Dolph v. New York, N. H. & H. R. Co., 
Conn., 51 Atl, Rep. 525. 

177. RELIGIOUS SOCIETY—Right of Members.—Where 
a church is held by a rcligious society in trust for its 
members, a majority of its members cannot close the 
church againstthe wishes ofa mivority desirous of 
worshiping there according to the terms of such trust. 
—Canadian Religious Assn. v. Parmenter, Mass., 62 N: 
E. Rep. 740. 

178. REPLEVIN—Claims by Third Persone.—Code Civ. 
Proc. § 1709, does not prevent third persons from 
bringing replevin to recover property seizedon re- 
plevin.—Pracht v. Gunn, 74 N. Y. Supp. 991. 


179. SaLES—Meritorious Defense.—Where an order 
for machinery is subject to approval and acceptance 
by the seller, and is never approved, a claim for dam- 
ages for failure to send it is without foundation.—Port 
Huron Engine & Thresher Co. v. Clements, Wis., 89 N. 
W. Rep. 160.- 

180. STREET RAILROADS—Instructions.- In an action 
for injuries against a street railroad company, an in. 
struction telling the jury that If they believed defena- 
ant guilty, etc.,they ‘‘should” find for plalntif,-held 
not erroneous as being in the nature of a command. — 
Central Ry. Co. v. Bannister, Ill.,62 N. E. Rep. 864. 
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181. STREET RAILROADS — Negligence. — Complaint 
against street railway for negligent disposition of 
snow held to charge breach of common-law duty, as 
well as violation of ordinance.—Gerrard v. La Crosse 
City Ry. Co., Wis., 89 N. W. Rep. 125. 

182. SonDay—Laws of Another State.—In an action on 
a note given in Kentucky on Sunday, where the statute 
of Kentucky is shown to be the same as that of the 
state which holds such a state unenforceable, judg 
ment should be rendered for defendant.—Howe Vv. Bal 
lard, Wis.,89N. W. Rep. 136. 

183, TaxaTION—Interstate Commerce.—Laws 1897, ch. 
160, providing for a tax on the property of corpora 
tions engaged in interstate commerce, held a property 
tax, which it is not beyond the power of the state to 
require.—State v. Canada Cattle Car Co., Minn., 89N. 
W. Rep. 66. 

184. TAXATION—Notice.—A purchaser or mortgagee 
of land in the state prior the Ist day of February in 
any year cannot be a purchaser or mortgagee in good 
faith as against taxes levied thereon in the preceding 
year, or as against taxes thereafter levied.—Robinson 
v. Hulick, N. J.,51 Atl. Rep. 493. 

185. TAXATION — Powers of County Board. — The 
county board of equalization has no authority to make 
an original assessment for taxation, but its duties are 
confined to the equalization of assessments made by 
the township and other local assessors. — State v, 
Crookston Lumber Co., Minn., 89 N. W. Rep. 173. 


186. TELEGRAPHS AND TELEPHONES—F ailure to Trans. 
mit Messege.—Where no pecuniary or bodily injury is 
suffered by reason of the failure of a telegraph com- 
pany to deliver a death message, the recipient cannot 
recover against the company for mental anguish.— 
Western Union Tel. Co. v. Adams, Ind.,63 N. E. Rep. 
125. 

187. TaNantT—Agent’s Implied Authority.- The ten_ 
ant of a store held bound by acts of his business man. 
ager inconsistent with a surrender of the premises at 
the end of a monthly term, which he had previously 
attempéed to make in the tenant’s behalf.—Byxbee v. 
Blake, Conn., 51 Atl. Rep. 535. 


168. TRADE-MARKS AND TRADE-NAMES—Use of Name. 
—A license to use indefinitely the name of an insolvent 
firm, then of no commercial value, but made so by the 
licensee in continuing the business held irrevocable. 
—Harris v. Brown, Pa., 51 Atl. Rep. 586. 

189. TrR1aL—Conceded Facts.—Where there isa con. 
ceded fact which shows that the evidence on one side 
cannot be true, the court may direct a verdict.—Bau- 
mann v. Hamburg-American Packet Co.,N. J., 51 Atl. 
Rep. 461. 

190. TRIaL—Damages.—Under Gen. St. § 1104, the 
court, in an action for death by wrongful act, held au- 
thorized to require the jury to reconsider the amount 
of damages sustained by plaintiff.—Black v. Griggs, 
Conn., 51 Atl. Rep. 523. 


191. TrRIaL— Evidence.—Evidence offered in one case 
cannot be considered in another in which it was not 
offered .—Gribbel v. Brown, Pa., 51 Atl. Rep. 587. 


192. TRIAL—EVIDENCE.— A party cannot raise the 
question of the admissibility of evidence by a motion 
to strike out the testimony, but must object to its In- 
troduction.—Hutton v. Doxsee, Iowa, §9 N. W. Rep. 79. 


193. Tr1aL—Jury Do ket.—In an action against a 
railway company for personal injuries, where defend. 
ant answers by way of a general denial and also al- 
leges that atown is primarily liable, and such town 
appears and demours to such answer, which. demurrer 
is sustained, it is not error to refuse to strike the case 
from jury, though not placed there by plaintiff till af. 
ter the decision oa the demurrer.—Martin v. Sher. 
wood, Conn., 51 Atl. Rep. 526. 

194. TROVER AND CONVERSION—Instructions.—In an 
action by a sheriff to recover the Value of goods taken 
trom him after levy, beld not error to refuse instruc: 





tions which are unsupported by any evidence.—Ben- 
net v. Gilbert, Ill., 62 N. E. Rep. 847. 

195. Trusts—Action by Heirs.—Heirs at law cannot 
attack a testamentary trust which is not inherentiy 
impossible, en the ground of impossibility, until after 
a fair trial of the experiment.—Appeal of Eliot, Conn.’ 
51 Atl. Rep. 558. 

196. TRUSTS—Rights of Beneficiaries.— Where a testa” 
mentary trustee used trust funds, together with her 
own, to buy realty, and took title ig herown name, the 
beneficiaries held entitled to elect whether toclaima 
charge on the real estate forthe amount of the fund, 
or Claim the real estate as owners, subject to a charge 
for the trustee’s money so used.—Kohle v. Hasselbroch> 
N.J., 51 Atl. Rep. 508. 

197. TrustTs—Statute of Frauds.— Bill held demur- 
rable, because alleging the existence of an express 
trust, without any allegation that the trust agree- 
ment wasin writing.—Monson v. Hutchin, IIl., 62 N. 
E. Rep. 788. 

198. VENDOR AND PURCHASER— Easement. — Where 
defendant was inthe open and notorious possession 
ofa strip of land as a road, connecting two farms 
owned by him, at the time plaintiff purchased the 
farm which the road crossed, plaintiff was bound 
with notice of defendant’s rights, though the instru- 
ment under which he claimed was not recorded.— 
Ashelford v. Willis, Ill., 62 N. E. Rep. 817. 

199. WATERS AND WATER COURSES - Ejusdem Generis.— 
The words to ‘‘generally to do other acts,” etc., in 2 
Laws 1867, p. 89, in defining the powers of the directors 
of a water power, held to be ejusdem generis with the 
enumerated powers, and not to uuthor Ze bringing an 
action against a riparian owner for diverting water 
from the stream.— Elgin Hydraulic Co. v. Uity of 
Elgin, Ill.,62 N, E. Rep. 929. 

200. WiLLS—Alteration. — That wrong name of ex- 
ecutor was inserted in will held not to render the rest 
of the will invaltid.—Wombacher yv. Parthelme, II1., 62 
N. E. Rep. 800. 

201. WiLLs—Beneficiary.—That tbe relations of tes- 
tatrix with the beneficiary were meretricious would 
not invalidate the will.—/n re Wilford’s Will, N. J., 
51 Atl. Rep. 501. 

202. WILLs — Burden of Proof.— On the contest of 
the probate ofa will, a chargethat proponent must 
prove that the instrument was legally executed, ac- 
knowledged, and witnessed as a will held error. — 
Webster v. Yorty, Ill., 62 N. E. Rep. 907. 

203. WILLS—Devise of Fee.—A fee held given A and 
8 by will giving property to them ‘‘and their chil- 
dren ;" they not having children at testator’s death. 
—Davis v. Ripley, Ill., 62 N. E. Rep. 852. 

204. WILLS — Jurisdiction Circuit Court. — Under 
Hurd’s Rev. St. 1899, p. 1749, a party claiming to be a 
legatee, though not named in the will, held to have 
the right to appeal from an order disallowing probate 
and there by confer jur'sdiction upon the circuit court, 
so that its decree aliowing the will cannot be at- 
tacked ina collateral proceeding on the ground that 
the appellant was notin fact interested in the will.— 
James White Memorial Home v. Price, Ill., 62 N. E. 
Rep. 872. 

205 WILLS—Question of Fact.—Where a will, when 
received from an express company was found to have 
been mutulated,a charge that the evidence that the 
package containing the will was abstracted from tbe 
company’s safe inthe evening, and restored the next 
morning after having been opened and resealed, did 
not prove that the will was mutulated by the person 
so abstracting or returning it, was erroneous, as in- 
vading the province of the jury.—Webster v. Yorty, 
1ll., 62 N. E. Rep. 907. 

206. WITNESSES—Slander.—In an action for slander, 
held not error to sustain an objection to a question 
asked plaintiff In reference to a pending action for 
divorce between herself and her husband.—Bedtkey 
v. Bedtkey, 8. Dak., 59 N. W. Rep. 479. 
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ACCORD AND SATISFACTION, 
when the payment of part of a liquidated demand 
constitutes a satisfaction thereof where debtor 
admits his liability tothe extent of the amount 
paid, 30. 
payment by a stranger as a complete satisfaction, 
85. 
ADJOINING OWNERS, 
rights and duties of adjoining landowners, 483. 
liability of adjoining landowners for malicious or 
capricious excavation, 484. 
liability of adjoining landowners 
weighted with buildings, 484. 
duty of municipal corporations to land abutting 
on streets, 487. 
ADMINISTRATION. See EXECUTORS AND ADMINIS- 
TRATORS. 
recommendation of one year’s limitation for the 
settlement of estates of deceased persons, 121. 
ADMIRALTY, 
extent of state jurisdiction over ships and ship 
owners, 41. 
ADULTERY, 
uncorroborated confessions of adultery as ground 
for divorce, 85. 
ADVERTISING. See ETHICS. 
ALIENS, 
right to exclude Chinese under principles of in- 
ternational law, 121. 
are natives of Japan eligible to citizenship under 
the naturalization laws, 421. 
ANIMALS, 
shooting live pigeons for sport as cruelty to ani- 
mals, 82. 
when a chattel mortgage of animals will cover 
their natural increase, 170. 
APPEAL AND ERROR, 
distinction between cases at law and in equity as 
the practice of reviewing the facts, 342. 
right to a rehearing in criminal cases, 424. 
prolixity in the preparation of briefs, 433. 
ARMY AND NAVY, 
surrender of deserters from foreign ships of war 
where vessels are not completed nor commis- 
sioned, 161. 


as to land 





ATTORNEY AND CLIENT, 

duty of attorney to defend prisoner whom he may 
believe to be guilty, 221. 

attorney’s fees as part of costs of condemnation 
proceedings, 367. 

validity of statutes providing for the recovery of 
attorney’s fees in particular actions, 370. 

right offemale to gain admission to the bar, 462. 


BANKS AND BANKING, 
liability of directors for defalcation of officers due 
to their negligence, 482. 
BANKRUPTCY, 
suggested amendments to the bankrupt law, 41. 
amending the bankruptcy law, 95. 
provability in bankruptcy of a fine imposed by the 
commonwealth for a misdemeanor, 203. 
discharge in bankruptcy where debt is not sched- 
uled, 321, 
BILLS AND NOTES. 
BILLS OF LADING, 
right of the legislature to make specifications In a 
bill of lading conclusive, 488. 
BOYCOTTS, 
the law as to boycotts, 252. 
BRIBERY, 
St. Louis bribery investigation, 301. 
CARRIERS, 
the right of a carrier to grant exclusive right of its 
premises to a single owner of public vehicles, 
29. 
right to relieve in equity against ticket ‘‘scalpers”’ 
by railroad who are in an unlawful combination 
to fix the rates, 61. 
the law asto who constitutes passengers, 86. 
liability of carrier for injury to pregnant passen- 
ger, 103. 
what law governs stipulations for exemption from 
lability for negligence, 149, 151. 
CARRIERS BY WATER. See SHIPS AND SHIPPING. 
CHATTEL MORTGAGES, 
when a chattel mortgage of animals will cover 
their natural increase, 170. 
conflict of laws as to the sale of live stock in one 
state held under chattel mortgage in another, 
443, 
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CHECKS, CONTRACTS—CONTINUED. 

revocation of check by death of drawer, 441. mutuality is a requisite to a valid contract, 446. 
CIVIL RIGHTS, right to an injunction to enforce a contract for 


validity of city ordinance prohibiting public 
speaking on the public streets, 403. 
COMMERCE, 
power of state to regulate shipments within the 
state where ultimate destination is beyond its 
boundaries, 181. 
COMPROMISE, 
when the payment of part ofa liquidated demand 
constitutes a satisfaction thereof where debtor 
admits his Hability to the extent of the amount 
paid, 30. 
CONFLICT OF LAWS, 
what law governs contract by carriers limiting 
their common-law liability, 151. 
enforcement of contract valid where made but 
contr#ry to the public policy of the state of the 
forum, 223. 
conflict of laws as tothe sale of live stock in one 
state held under’chattel mortgage in another, 
443. 
CONSPIRACY, 
result of civil action for conspiracy resulting in 
discharge of an employee, 162. 
what acts constitute conspiracy involving civil 
Mability, 251. 
essentials of the action of conspiracy, 251. 
what acts constitute conspiracy, 252. 


CONSTITUTIONAL LAW, 
constitutionality of statutes making the venue of 
crime inany other county than that in which it 
is committed, 63. 
the constitutionality of constitutions, 94. 
constitutionality of act penalizing the taking of a 
note failing to state on its face that it was given 
for a patent right, 129. 
validity of constitutional penalty against selling 
shares of stock on margin, 133. 
taxation of goods exported from the United States 
into Porto Rico, 141. 
compulsory edu@ation as an unauthorized inva- 
sion of the rights of parent, 142. 
increase in salary of state officer during term of 
office, 282. 
power of state to control and abridge the right ofa 
corporation under the reserve power, 312. 
class legislation in providing for payment by 
weight of all coal mined, 309. 
compulsory vaccination and detention In a pest 
house as an infringement of personal liberty, 361. 
validity of statutes providing for the recovery of 
attorney’s fees In particular actions, 370. 
validity of city ordinance prohibiting public 
speaking on the streets, 403. 
the granting of an injunction to enforce the per- 
formance of a contract for personal services as 
enforcing a voluntary servitude, 454. 
right ofthe legislatureto make specifications in 
a bill of lading conclusive, 488. 
power of legislature to give conclusiveness to cer- 
tain forms of evidence, 490. 
CONTEMPT, 
right of attorney to counsel disobedience of order 
of court, 183. 
right of legislature to abridge the power of courts 
to punish for contempt, 221. 
CONTRACTS, 
presumption against implied contract for services 
in family, 162. 
enforcement of contract valid where made but 
contrary tothe public policy of the state of the 
forum, 223. 
the rignt of a state to prohibit contracts for future 
delivery, 230. 
the right of a state to invalidate the making of 
option contracts, 232. 





personal services, 446. , 
COPYRIGHT, 
right to forcibly seize reprints of copyrighted 
music in the hands of peddlers, 433. 


CORPORATIONS, 

power of state to control and abridge the right of 
a corporation under the reserve power, 312. 

right of minority stockholders to interfere with 
transactions of the corporation prior or subse- 
quent to their becoming stockholders, 381. 

rights and remedies of minority stockholders be- 
cause of fraud, 423. 

citizenship of corporations as affected by their 
consolidation, 468. 

effect of the consolidation of corporations of dif- 
ferent states upon the question of the citizen- 
ship of the consolidated corporation for purposes 
of federal jurisdiction, 470. 


COURTS, 
provision for an Illinois juvenile court, 111. 
salary increase of federal judges, 121. 
jurisdiction of United States Supreme Court in the 
railroad merger case, 302. 
a needed reform in the Illinoisjudiciary, 412. 
citizenship of corporations as affected by their 
consolidation, 468. 
effect of the consolidation of corporations of dif- 
ferent states upon the question of the citizen- 
ship of the consolidated corporation for pur 
poses of federal jurisdiction, 470. 
controversy between states astothe diversion of 
water by one to the injury of the other, 483. 
COVENANTS, 
rights of covenantee upon breach of warranty 
against incumbrances, 463, 


CRIMINAL LAW. 
constitutionality of statutes making the venue of 
crime inany other county than that in which it 
is committed, 63. 
unfair means and arguments used by prosecuting 
attorney, 82. 
right to a rehearing in criminal cases, 424. 
validity of ordinance punishing «a crime already 
punishable by the laws of the state, 462. 
the ‘‘sweat box” asa means of extorting confes- 
sions from suspected criminals, 481. 
CRUELTY. See ANIMALS, 
CUSTOM AND USAGE, 
trade customs as to weights and measures, 21. 
CUSTOMS DUTIES, 
taxation of goods exported from the United into 
Porto Rico, 141. 
DAMAGES, 
aggravation of injuries by subsequent neglect and 
which might have been prevented, 64. 
distinction between liquidated damages and penal- 
ties, 183. 
insanity as a defense to an action to recover dam- 
ages, 242. 
DEAD BODIES, 
right of property in mummies, 203. 
DEBT, 
right to imprison for debt in cases of non-payment 
of alimony, 222. 
DECEDENTS, : 
recommendation of one year’s limitation for the 
settlement of estates of deceased persons, 121. 
liability of estate for libelous statements in testa- 
tor’s will, 313. 
DEEDS, 
rights of covenantee upon breach of warranty 
against incumbrances, 463. 
DEFINITIONS. See WORDS AND PHRASES. 


os 








-— 





s’aIM 








Vou. 54 


CENTRAL LAW JOURNAL. 503 








DEPOSITIONS, 
right of a party to read only a selected part of the 
deposition of his own witness, 84. 
DEPOTS, 
right of railroad tq grant hack drivers exclusive 
privilege to enter depot, 27. 
the right of a carrier to grant exclusive right of its 
premises to a single owner of public vehicles, 29. 
DISCHARGE. See MASTER AND SERVANT. 
DIVORCE, 
whether a divorced man may be the head of a 
fumily, 82. 
uncorroborated confessions of adultery as ground 
for divorce, 65. 
misrepresentation or concealment of the existence 
of a venereal disease as a ground for divorce or 
the annulment of marrisge, 93. 
proposed provisions agaiust fraudulent divorces, 
104. 
right to imprison for debt in cases of non-payment 
of alimony, 222. 
uviform divorce legislation, 253. 
DRUNKENNESS, 
legal definition of ‘‘drunkenness,” 95. 
ELECTIONS, 
power of legislature to prevent the writing of 
names on ballots not printed thereon, 1:9. 
constitutionality of act restricting the right to 
vote to candidates on the official ballot, 192. 
ELECTRICITY, 
negiigence per se in permitting wires to be unin- 
sulated contrary to ordinance, 402. 
EMINENT DOMAIN, 
what constitutes the public to justify a taking of 
property under the right of eminent domain, 823. 
attorney’s fees as part of costs of condemnation 
proceedings, 367. 
EQUITY, 
right to relief in equity against ticket ‘‘scalpers” 
by railroads who are in an unlawtiul combination 
to fix the rates, 61. 
ETHICs, 
what character of advertising constitutes a breach 
of legal ethics, 201. 
EVIDENCE, 
who is qualified to give expert tcstimony on the 
subject of electricity, 302. 
failure of defendant to testify as raising an unfa- 
vorable presumption, 321. 
the extent to which demonstrative evidence may 
be admitted and is effective, 461. 
the ‘sweat box” as a means of extorting confes- 
sions from suspected criminals, 481. 
right of the legislature to make specifications ina 
bill of lading conclusive, 488. 
power of legislature to give conclusiveness to cer- 
tain forms of evidence, 490. 
EXECUTION, 
the right tolevy onthe young of mortgaged ani- 
mals, 170. 
EXECUTORS AND ADMINISTRATORS, 
subrogation in the administration of estates, 47. 
recommendation of one year’s limitation for the 
settlement of estates of deceased persors, 121. 
right of foreign corporations to act as administra- 
tor, 342. 
EXEMPTION, 
whether a divorced man may be the head of a fam- 
ily, 82. 
EXPLOSIVES, 
liability of seller of explosives failing to give no- 
tice of dangerous properties, 263. 
EXPORTS AND IMPORTS, 
taxation of goods exported from the United States 
into Porto Rico, 141. “a 





EXTRADITION, 
proposed federal law relating to the interstate ex- 
tradition of fugit.ves from justice, 1. 
federal statutory requirements for interstate ex- 
tradition, 393. 
trial of prisoner under illegal and void extradition, 
394. 
trial of prisoner under void international extradi- 
tion proceedings, 394. 
trial of prisoner under void juterstate extradition 
proceedings, 394. 
FEDERAL JURISDIOTION. See Courts. 
FIRE INSURANCE 
consent of ugent to removal of stock, 10. 
effect of statutory provisions on the employment 
of agents by insurance company, 14. 
FISH. See GAME AND GAME Laws. 
FOOD, 
prohibiting the manufacture of oleomargarine, 
341. 
validity of state statute restricting manufacture 
and sele of oleomargarine, 348, 
validity of statutes probibiting or regulating the 
imitation or adulteration of butter or milk, 351. 
FRAUDS, STATUTE OF, 
construction of a promise to answer for the debt of 
another as surety, 207. 
the promise to indemnify another for becoming 
surety of a third person, as within the statute of 
frauds, 209. 
FRAUDULENT CONVEYANCES, 
effect of notice of fraudulent intent upen purchaser 
before the entire purchase price hss been paid 
83. : 
FREE SPEECH, 
validity of city ordinance prohibiting public speak. 
ing on the streets, 403. 


GAME AND GAME LAWS, 
constitutionality of legislation protecting fish ina 
river by prohibiting the erection of dams, 124, 
GAMING, 
validity of constitutional penalty against selling 
shares of stock on margin, 94, 133, 
right of a state to prohibit contracts for future de- 
livery, 230. 
the right of a state to invalidate the making of op- 
tion contracts, 232. 
GARNISHMENT, - 
whether garnishment can be defeated by advanc- 
ing salary, 123. 
GAS AND GAS COMPANIES, 
right of eminent domain in gas companies, 325. 
GRAND JURIKS, 
the origin and usefulness of the grand jury, 211. 
HEALTH, 
right of boards of health to make vaccination com- 
pulsory, 56. 
prohibiting the manufacture of oleomargarine, 341. 
Validity of state statute restricting manufacture 
and sale of oleomargarine, 348. 
validity of statutes prohibiting or regulating the 
imitation or adulteration of butter or milk, 351. 
compulsory vaccination and detention in a pest 
house as an infringement of personal liberty, 361. 
validity of statutes in general regulating health 
under the police power, 472. 
HIGHWAYS, 
evidence ofthe unsoundness of the front-foot as- 
sessment rule, 81, 
duty of municipal corporations] to support land 
abutting on streets, 487. 
HOMICIDE, 
uncontrollable impulse as a defense to an indict- 
ment for murder, 266, 
HUSBAND AND WIFE, 
statutory powers of married women as to realty, 66. 











504 


CENTRAL LAW JOURNAL. 





No. 26 








HUSBAND AND WIFE—CONTINUED. 
husband’s right of action for damages for debauch- 
ery of wife, 69, 
right of husband to maintain an action for the de- 
bauchery of his wife due to her own improper ad- 
vances, 71. 
action Ly busband and wife for injuries in and to 
the family relations, 164.: 
right of action by husband for one who entices his 
wife, 164. 
effect of married women’s acts onrule revoking 
willof unmarried female on her marriage, 442. 
right of wife to pledge husband’s credit for house- 
hold necessities against his express objection, 
472. 
IMPRISONMENT FOR DEBT, 
right to imprisonment for debi in cases of non-pay- 
ment of alimony, 222. 
INFANTS, 
plea of infancy against a forfeiture because of 
fraudulent warranty of minor, 243. 
contributory negligence of children of tender 
years, 434, 
INJUNCTIONS, 
right to relief in equity against ticket ‘‘scalpers”’ 
by railroads who are in an unlawful combination 
to fix the rates, 61. 
right to compel telephone companies to furnish 
service, 410. 
right to injunction in case of breach of contract for 
personal services, 441. 
right to an injunction toenforce a contract for per- 
sonal services, 446. 
INNKEEPERS, 
liability of innkeepers for theft of guests’ property, 
f 281. 
INSANE PERSONS, 
insanity asa defense to an action to recover dam- 
ages, 242. 
an irresistible or uncontrollable impulse asa de- 
fense to a criminal act, 270. 
irresistible or uncontrollable impulses, 270. 
kleptomania as a defense to larceny, 322. 
kleptomania as 4 phase of insanity, 322. 
INSURANCE. See LIFE INSURANCE; FIRE INSURANCE. 
effect of statutory provisions onthe employment of 
agents hy insurance company, 14. 
subrogation under contracts of insurance, 51. 
Nebraska anti-trust act void as denying foreign in- 
surance companies the equa! protection of the 
laws, 62. 
stipulation that policy shall be controlled by the 
law of the insurance company’s domicile, 122. 
what constitutes an irsurable interest, 122. 
plea of infancy againsta forfeiture because of 
fraudulent warranty of minor, 243. 
distribution of proceeds of policy where insured 
and beneficiary perish in a common disaster, 261. 
INTERNATIONAL LAW, 
right to exclude Chinese under principles of inter- 
national law, 121. 
surrender of deserters from foreign ships of war 
where vessels are not completed nor commis- 
sioned, 161. 
JAILS. See PRISONS. 
JUDGES, 
improper remarks and conduct of trial judges as 
reversible error, 2. 
expressions of opinion by trial judge on the facts 
or evidence, 4, 
effect of comments of trial judge on the credibility 
of witnesses, 6. 
effect of action of judge forcing an agreement of 
the jury by threats or otherwise, 8. 
absence of the judge and other irregularities, 9. 
favoritism on the bench, 72. 
salary increase of federal judges, 121. 
practice of appellate judges in reaching conclu- 





JUDGES—CONTINUED. 
sions on original research and independent rea- 
soning, 241. 
error in judge going to sleep during trial, 222. 
a needed reform in the Illinois judiciary, 412. 
JURIES. See GRAND JURIES. 
Mr. Justice Brewer on the jury system, 233. 
the case against j iry trials in civil actions, 243. 
juries as triers of fact, 313. 
right to trial by jury where facts are undisputed, 
461. 
JUVENILES, 
provision for an Illinois juvenile court, 111. 
LARCENY, 
kleptomania as a defense to larceny, 322. 
LATERAL SUPPORT. See ADJOINING OWNERS. 
LAW AND LAWYERS, 
logical value of case law, 21. 
how to be a successful practitioner of law, 95. 
reliance upon principle ratherthan upon author- 
ity, the proper rule for courts and lawyers, 101. 
symposium on the question whether or not the law 
is dear, lll. 
rise and purposes of the legal aid society, 126. 
advertising by lawyers, 132. 
the sanctity and authority of law, 132. 
what character of advertising constitutes a breach 
of legal ethics, 201. 
duty of attorney to defend prisoner whom he may 
believe to be guilty, 221. 
how to win clients, 233. 
universal congress of lawyer atthe world’s fair of 
St. Louis, 1904, 372. 
LAW REPORTS AND DIGESTS, 
logical value of case law, 21. 
LEGAL AID SOCIETY, 
rise and purposes of the legal aid society, 126. 
LEGAL ETHICS. See ETHICS. 
LIBEL AND SLANDER, 
liability of estate for libelous statements in testa- 
tor’s will, 313: 
injunction as a remedy for libel, 373. 
LIFE INSURANCE, 
right of insured to rescind contract and recover 
premiums because of misrepresentation of med- 
ical examiner, 102. 
stipulation that policy shall be controlled by the 
law of the insurance company’s dc micile, 122. 
what constitutes an insurable interest, 122. 
plea of infancy against a forfeiture because of 
fraudulent warranty of minor, 243. 
distribution of proceeds where insured and bene- 
ficiary perish in a common disaster, 261. 
LOTTERIES, 
reasonableness of an ordinance penalizing the pur- 
chase of lottery tickets, 203. 
MARRIAGE, 
right to annul marriage becauss of fraudulent rep- 
resentations, 92. 
misrepresentation or concealment of the existence 
of a venereal disease as a ground for divorce or 
the annulment of marriage, 93. 
abolishment of common law marriages in 
York, 330. 
MASTER AND SERVANT, 
result of civil action for conspiracy resulting in 
discharge of an employee, 182. 
liability of railroad for negligence of superinten. 
dent in lending push car, 822. 
the doctrine of fellow-servants and assumed risk, 
827. 
the basis on reason and principle fora limitation 
of the fellow-servant doctrine, 329. 
deck hand and mates on board ship as fellow-serv. 
ants, 362. 
joint or several liability of master and servant for 
negligence as affecting removal of causes, 404. 
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MASTER AND SERVANT—CONTINUED. 

liability for maliciously procuripg another’s dis. 
charge from employment, 425. 

wanton interference with contract and business 
relations, 426. 

right to injunction in case of breach of contract for 
personal services, 441. 

right to an injunction to enforce a contract for per- 
sonal services, 446. 

the power of equity to enforce contracts for per- 
sonal services, 451. ° 

MAXIMs, 

construction of maxim mobilia sequuntur personam, 
454. 

MINORS. See INFANTS. 
MONOPOLIES, 

the right of carriers to grant exclusive right of its 
premises to a single owner of public vehicles, 29. 

right to relief in equity againstticket “‘scalpers” by 
railroads who are in an unlawful combination to 
fix the rutes, 61. 

Nebraska anti-trust act void as denying foreign in- 
surance company the equal protection of the 
laws, 62. 

contracts restraining trade in an entire state, 163. 

trusts, their uses and abuses, 205. 

origin and development of the trust idea, 205. 

the most dangerous tendency of trusts, 205. 

divergent state legislation in favor of and against 
trusts, 206. 

federal intervention and control of trusts, 207. 

MORTGAGES, 

foreclosure for non-payment of interest, 143. 

bondholders as complainants in the foreclosure of 
corporate mortgages, 364. 

MUMMIES. See DgaD BODIES. 
inquest on a mummy, 272. 
MUNICIPAL CORPORATIONS, 

liability for negligence of contractor in excavating 
or repairing streets and sidewalks, 162. 

reasonableness of an ordinance penalizing the pur 
chase of lottery tickets, 203. 

contraets for legal se1vices by municipal and other 
public corporations, 343. 

implied power to engage legal services, 343. 

validity of ordinances defining and punishing 

‘crime, 403. 

validity of city ordinance prohibiting public speak- 
ing on the streets, 403. 

whether a properly constructed sewer or drain is 
inviting to children so as to render a city liable, 
423. 

validity of ordinance punishing a crime already 
punishable by the laws of the state, 462. 


NATURALIZATION. See ALIENS. 
NAVY. See ARMY AND NAVY. 
NEGLIGENCE, 
validity of contracts by next of kin releasing com- 
mon carriers from liability for negligence, 222. 
insanity as a defense to an action to recover dam. 
ages, 242. 
liability of seller of explosives failing to give notice 
of dangerous properties, 263. 
whether a properly constructed sewer or drain is 
inviting to children so as to render a city liable, 
423. 
contributory negligence of children of tender 
years, 434. 
contributory negligence of passenger on a street 
railroad riding in a place of danger, 442. 
right to trial by jury where facts are undisputed, 
461. 
NEW TRIAL, 
improper remarks and conduct of trial judges as 
reversible error, 2. 
errors of trial judge which are without prejudice 
will not reverse, 4. 
error in judge going to sleep during trial, 222. 





NUISANCES, 
right of municipality to declarethe keeping of a 
jackass a nuisance, 442. 
OFFICES AND OFFICERS, 
increase in salary of state officer during term of of 
fice, 282. 
OLEOMARGARINE. See Foon. 
OPTIONS. See GAMING. 
OSTEOPATHY. See PHYSICIANS AND SURGEONS, 
PARENT AND CHILD, 
compulsory education @s an unauthorized invasion 
of the rights of parent, 142. 
PATENTS, 
constitutionality of act penalizing the taking ofa 
note failing to state on its face that it was given 
for a patent right, 129. 
right of a state to discriminate against or restrict 
the sale of patent rights, 131. 


PERSONAL PROPERTY, 
construction of maxim mobilia sequuntur personam, 
454. 
PERSONAL SERVICES. See MASTER AND SERVANT. 
PHYSICIANS AND SURGEONS, 
constitutionality of act discriminating against 
osteopathy, 122. 
professional secrecy between physician and pa- 
tient, 193. 
PILOTS, See SHIPS AND SHIPPING. 
law as to compulsory pilotage, 163. 
POLICE POWER, 
requirement of vaccination by school board asa 
valid exercise of the police power, 54. 
prohibiting the manufacture of oleomargarine, 341. 
validity of statutes prohibiting or regulating the 
imitation or adulteration of butter or milk, 351. 
compulsory vaccination and detention in a pest 
house as an infringement of personal liberty, 362, 
validity of statute restricting the manufacture and 
sale of oleomargarine, 348. 
validitv of statutes in general regulating health 
und. rthe police power, 472. 
PRESUMPTIONS, 
failure of defendant to testify as raising an unfa- 
vorable presumption, 321. 


PRINCIPAL AND SURETY, 
subrogation in cases of suretyship, 44. 
the promise to indemnify another fur becoming 
surety of athird person, as within the statute of 
frauds, 209. 
PRISONS, 
jail as a school for crime, 172. 


PROBATION, 
provision for an Illinois juvenile court, 111., 
PUBLIU LANDS, 
validity of mortgage of homestead entry before 
patent, 108. 
right of claimant of public lands under homestead 
entry to mortgage the premises before final 
proof, 110. 
RAILROADS, 
the right of carriers to grant exclusive right of its 
premises to a single owner of public vebicles, 29. 
right to relief in equity against ticket “‘scalpers” by 
railroads who are in unlawful combination to fix 
the rates, 61. 
RELEASE, . 
validity of contracts by next of kin releasing com- 
mon carriers from liability for negligence, 222. 
REMOVAL OF CAUSES, 
joint of several liability of master and servant for 
negligence as affecting removal of causes, 404. 
citizenship of corporations as affected by their 
copsolidation, 468. 
effect of the consolidation of corporations of differ- 
ent states upon the question of the citizenship of 
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REMOVAL OF CAUSES-CONTINUED. 
the consolidated corporation for purposes of fed- 
eral jurisdiction, 470. 


REWARDS, 
as to who may offer and accept rewards, 184. 
parties capable of offering rewards, 184. 
parties entitled to recover a reward, 185. 
what is a substantial performance to entitle one to 
a reward which has been offered, 187. 
distribution and p:oportionment of rewards 188. 
recovering reward where act is done by agent of 
party applying therefor, 189. 
SCALPERS. See CaRRIERS. 


SCHOOLS AND SCHOOL DISTRICTS, 
requirement of vaccination by a school board as a 
valid exercise of the police power, 54. 
compulsory education as an unauthorized invasion 
of the rights of parent, 142. 
right of eminent domain for the purpose of con- 
demning land for school houses, 326. 


SHERIFFS AND CONSTABLES, 
liability of sheriff for acts of deputy, 202. 
constitutional right of sheriff to custody of pris- 
oner, 443. 
SHIPS AND SHIPPING, 
what law governs stipulations for exemption from 
liability for negligence, 151. 
effect of statutes requiring the employment of cer- 
tain licensed pilots on liability of ship owner for 
euch pilot’s negligence, 163. 
liability of owner of vessel for torts of mate and 
injuries inflicted upon roustabouts, 264. 
who constitute the ship's company under mari- 
time law, and who are fellow-servunts, 265. 
deck hand and mates on board ship as fellow-serv- 
ants, 362. 
SPENDTHRIFTS, , 
the law as to spendthrift trusts, 382. 
restraints upon spendthrifts at common law, 383. 
statutory regulation of spendthrift trusts, 39. 
SPIRITUALISM, 
detecting fraud in spiritualism, 253. . 
STREET RAILROADS, 
contributory negligence of passenger ona street 
railroad riding in a-place of danger, 442. 


SUBROGATION, 
subrogation and the modes of enforcing it, 42. 
subrogation in cases of suretyship, 44. 
subrogation among joint debtors, 45. 
subrogation among parties and bills and notes, 46. 
subrogation in the administration of estates, 47, 
subrogation where different parties hold succes- 
sive claims upon the same property, 49. 
subrogation under contracts of insurance, 51. 
subrogation of strangers, 52. 
loss and enforcement of right of subrogation, 53. 
SUNDAY, 
whether execution of recognizance on Sunday is 
valid, 362. 
SURVIVORSHIP, 
distribution of proceeds of policy where insured 
and beneficiary perish in a common disaster, 261. 


SWEAT BOX, 
the “sweat box” asa means of extorting confes- 
sions from suspected criminals, 481. 
TAXATION, 
right of citizens to enforce assessment of corpo- 
rate franchises, 81. 
taxation of goods exported from the United States 
into Porto Rico, 141. 
proper classification of property for assessment, 
363. 
TELEGRAPHS AND TELEPHONES, 
liability of telegraph companies to sender, to ad- 
dressee and to third parties, 23. 
right of telephone company to charge for their 





TELEGRAPHS AND TELEPHONES—COnrTINUED. 
service at a rate higher than that prescribed by 
ordinance, 84. 

right and priority of occupation under conflicting 
grants, 182. 
right fo refuse private telephone service, 407. 
right to cumpel telephone companies tofurnish 
service, 410. 
TITLE REGISTRATION, 
operation of the Torrens idea of title registration 
in the United States, 281. 
Torrens system of title registration, 282. 
Torrens registration of real estate titles and its 
practical operation in Massachusetts, 285. 
sample page of an original certificate of title un- 
der the Torrens system, 289. 
constitutionality of the Torrens system of title 
registration, 290, 293. 
compulsory registration of title under Torrens 
system, 296. 
extension of the Torrens system of title registra- 
tion in the United States, 461. 
TORRENS SYSTEM, 
operation of the Torrens idea of title registration 
in the United States, 281. 
Torren system of title registration, 282. 
Torrens registration of real estate titles and its 
practical operation in Massachusetts, 285. 
sample p:ge of an original certificate of title un- 
der the Torrens systein, 289. 
constitutionality of the Turrens system of title 
registration, 293. 
compulsory registration of title under Torrens 
system, 296. . 
extension of the Torrens system of title registra- 
tion in the United States, 461. 
TORTS, 
insanity as a defense to an action to recover dam- 
ages, 242. 
TRIAL AND PROCEDURE. See CaImMINAL Law. 
improper arguments of counsel, 1. 
misconduct of jury in arriving at a verdict, 2. 
improper remarks and conduct of trial judges as 
reversible error, 2. 
expression of opinion by trial judge onthe facts 
or evidence, 4. 
effect of comments of trial judge on the credibility 
of witnesses, 6 
effect of action of judge forcing an agreement of 
the jury by threats or otherwise, 8. 
absence of the judge and other irregularities, 9. 
validity of ‘‘chance” or quotent verdicts, 22, 492, 
error in judge going to sleep during trial, 222. 
action of plaintiff arousing the jury’s sympathy, 
302. 
failure of defendant to testify as raising an un- 
favorable presumption, 321. 
right of trial court to critieise the character and 
vulue of expert testimony, 323. 
misconduct of counsel inthe use of abusive lan- 
guage, 429. 
when remarks of counsel constitute reversible 
error, 431. 
TRUSTS AND TRUSTEES, 
the law as to spendthrift trusts, 382. 
UNFAIR TRADE, 
right to coaspire to injure the business of others, 
246. 
VACCINATION. See HEALTH, 
VERDICT, 
misconduct of jury in arriving at a verdict, 2. 
validity of ‘‘chance” or quotient verdicts, 22, 492. 
WATER COMPANIES, 
right of eminent domain in public water com- 
panies, 825. 
WATERS AND WATERCOURSES, 
wrongful diversion of a stream in different states 
for irrigation purposes, 262. 
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WATERS AND WATER COURSES—CONTINUED. 
what ig sufficient to justify the taking of property 
under the right of eminent domain, for irriga- 
tion purposes, 325. 
the right to intercept the percolation of subsur- 
face water, 363, 
Mability for draining surface water onto another’s 
land, 382. 
WEIGHTS AND MEASURES, 
trade customs as to weights and measures, 21. 
WILLS, 
liability of estate for libelous statements in testa- 
tor’s will, 313. 
revocation of will by adoption of child and subse- 
quent marriage, 362. 
validity of the provisions of the will of the late 
Cecil Rhodes, 372. 
effect of married women’s acts on rule revoking 
will of unmarried female on her marriage, 442. 





WITNESSES, 


effect of comments of trial judge on the credibil- 
ity Of witnesses, 6. 

professional secrecy between physician and 
patient, 193. 

who is qualified to give expert testimony on the 
subject of electricity, 302. 

to what period of time is the impeachment ofa 
witness for truth and veracity limited, 803. 

impeaching testimony as to truth and veracity 
limited to character at the time of trial, 304. 


WORDS AND PHRASES, 


legal definition of ‘‘drunkenness,” 95. 


WORK AND LABOR, 


presumption against implied contract for services 
in family, 102. 

liability for maliciously procuring another’s dis- 
chargefrom employment, 425. 











SUBJECT-INDEX 


TO ALL THE “DIGESTS OF CURRENT OPINIONS”’ IN VOL. 54. 





This subject-index contains a reference under its appropraite head to every digest of current opin 
ions which has appeared in the volume. Thereferences, of course, are to the pages upon which the 


digest may be found. 


head, for which it would most naturally occur to a searcher to look. 


There are no cross-references, but each digest is indexed herein under that 


It will be understood that the 


page to which reference, by number, is made, may contain more than one case on the subject under 
examination, and therefore the entire page in each instance will necessarily have to be scanned in 


order to make effective and thorough search. 


Abatement and Revival, conspiracy to present false 
testimony, 82; death of ancestor, 296; malicious 
prosecution, 374; same cause pending, 254; survival 
of action to rescind fraudulent conveyunces, 254; 
what causes survive, 15; where United States isu 
party, 234. 

Accident Iusurance, failure to give notice, 32; intoxica- 
tion as affecting accident policy, 15. 

Accord and Satisfaction, affecting written contract, 
815; allegation of performance, 173; burden of 
proof, 214; part payment, 435; tender of amount less 
than due, 435; waiver of right of appeal, 273. 

Account, by creditors, 396; credit entered by plaintiff, 
~ L- _pemeaaaaas 57; permission to file cross 
bill, 234. 

Account— Action on, bookkeeper’s affidavit, 153. 

Account Stated, cannot be attacked except by bill in 
equity, 134; matter included, 493; statement of firm 
account by partner, 254. 

Acknowledgment, before clerk who executed the 
paper, 396; defects in certificate of married women, 
214; evidence, 135; requisites as to married women, 
195; sheriff's certificute cured, 113; taken out of 
county, 396. 

Action, complaint for equitable relief, 493; consolida- 
tion of actions, 135, 815; joint complainants, 173; 
misjoinder, 15, 57, 254, 473; motive, 473; stayed pend- 
ing construction of will, 153; violution of ordi- 
nances, 473. 

Adjoining Landowner, erection of barriers, 195. 

—s Owner, lateral support injured by mining, 
853 


Administration, adverse possession, 493; tax deed, 493. 

Admiralty, a contract to can fish, 273; docket fees, 396; 
nominal damages, 15; sureties in stipulation for re- 
lease, 315. 

Admissions, by stipulations, 234, 

Aduiteration, police power, 473. 

Adultery, action only by injured spouse, 853; subse- 
quent intercourse, 214. 

Adverse Possession, appropriation of public lands, 32; 
assertion of adverse title, 374; burden of proof, 195; 
bv devisees, 195; by mortgagor after foreclosure, 
234; constructive possession, 153; dispute as to 
boundary line, 234; five years’ statute in Texas, 200; 
land only partly possessed, 15,57; lifetenant and 
remainder man, 214; limitations, 174; less of con- 
structive possession, 234; municipality, 57; occupa- 
tion in subordination to plaintiff's ancestor, 96; of 
trustee against insane person, 254; possession 
through mistake, 32; presumptions, 234; nresump- 
tion of adverse possession aguinst state, 353; proof 
of possession, 332; public street, 73; tacking, 435; 
use of land for cattle range, 195; vendor taking pos- 
session after default, 173. 

Affidavits, 413; notarial seal, 473. 

Agriculture, constitutionality of laws relating thereto, 


214. 
Aliens, decision of custom officers as to Chinese, 396; 
naturalization, 296; proving right of residence un- 


| 





der Chinese exclusion act, 214; validity of Chinese 
¢xclusion acts, 234. 

Alteration of Instruments, allegation, 32; application 
for insurance policy, 15; entry of nawe on mileage 
book, 254; filling biauks, 435; filling in skeletun 
note, 413; indorsement on note # material altera- 
tion, 1485; interlineation,73; proving genuine sig- 
natures, 83; purpose and intent, 195. 

Animels, excessive demand, 493; fee of stallion service, 
273; live stock running at large, 153, 396; liability of 
owner of vicious dog, 83, 235, 332. 

Appesl and Error, abatement by death, 315, 493, 273; 
absence of indispevsuble party, 296; affidavit of 
trial clerk that record is correct, 315; uffiimance by 
appellate court, 493; agreed statement of fucts, 153, 
254; allowance of attorney’s fees, 374, 493; alteration 
of written instrument, 493; amount iu controversy 
determining jurisdiction, 73, 153, 396; appeal bona, 
135, 493; appeal from judgment alone, 173; appeal in 
vacation, 96; appealable orders, 413, 493; assign- 
ment of errors, 153, 474, 493; assigoment of error not 
made in trial court, 315; bill of exception not prop- 
erly signed, 353; certificate of trial court, 33; chang- 
ing theory, 118,173; clerk’s lachesin transmitting 
record, 435; co-defendant vot appealing no stand- 
ing in courts, 113; commitment for contempt, 396; 
constitutionslity of statute, 113; correcting judg- 
ment, 195; curing of error, 493; decree in partition 
final, 153; defendant not filing answer not entitied 
to appeal, 153; deficiency judgment, 493; delay in 
filing transcript, 173; denial of new trial, 493; deny- 
ing motion to open default, 296; different rulings, 
235; direct appeal on special issue, 435; direction of 
verdict, 493; divorce, 493; double appeal,15; effect of 
first appeal, 332; election of remedies for review, 
195; erroneous reasons assigned, 273; error in first 
instance on appeal, 153; evidence contrary to ver- 
dict, 214; evidence sustaining verdict, 113; excep- 
tion necessary toconclusions of law, 374; exception 
to master’s report, 254; failing to point out assign- 
ments of error, 135; failare to assess nominal dam- 
ages, 153; failure to discuss description, 413; failure 
to except to evidence, 353; failure to file abstract 
on time, 33; failure to give reason for exceptions, 
413; failure to make direct finding, 33; failing to ob- 
ject to brief of evidence, 113; failure to plead in- 
fancy, 493; failure to serve or file briefs, 353, 413, 435; 
final judgment, 214; findings contrary to evidence, 
178; findings of fact, 455, 493; fixing return day, 296; 
former appeal. 493; former opinion not the law of 
the state, 33,235; granting new trial, 296; harmless 
error, 474, 493; inadequacy of damages, 296; incom- 
petent evidence, 413; incorrectly indorsing the 
name ofp eading,296 ; indexing the record, 315; joint 
assignment of error, 118, 135, 153, 374, 350; joint re- 
cognizance for joint appeal,195; laches, 413; looking 
behind bill of exceptions, 173; judgment, 494; judg- 
ment notwithstanding verdict, 413; judgment on 
demurrer, 15; misapprebension of counsel in court 
below, 374; misjoinder of parties, 273; motions and 
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proceedings 235, 254, 315, 435, 474; necessity of quot- 
ing the testimony, 332; new trial, 455, 474; non-com- 
pliance with rules, 33; objecting to appearance, 374; 
objection to parties, 135; objection waived 474; 
office abolished from which an appeal has been 
brought, 374; office expired when appeal was heard, 
374; orders pendente lite, 494; order sustaining de- 
murrer, 853; paper in jury room, 33; plea of res 
judicata, 214; preponderance of evidence, 353; pre- 
sumption as toright of appeal, 254; presumption 
as to error, 278; presumption as to evidence where 
judgment alone is taken up, 332; presumption as to 
term, 435; presumption from failure to bring up all 
the evidence, 214; presumption on partial tran- 
script, 195; questions considered, 455, 494; referee’s 
report, 96; rehearing, 195; reinstating injunction 
pending seppeal, 315; removing trustee, 235; record, 
474; refusa! of new trial by judge not at trial, 57; re- 
wittitur, 413; restitution un reversal, 173; retuxing 
ing costs, 297; reversal for wrong assignment of 
reuson, 273; reversal on cross appeal, 235; reversed 
because of nominal damages, 73; reversing order 
in special proceeding, 315; reversing without re- 
manding, 73,494; review, 127, 474,494; review of a 
decree in equity, 113; reviewing order taxing costs, 
273; right to appeul to two courts, 1%; second writ 
of error, 96; setting aside default, 297; sher#f levy, 
494; signing appeal bond, 135; special findings, 274; 
special instructions, 33; statement in bill of excep- 
tions that it contains all the evidence, 315; submis- 
sion of records and abstracts without exceptions, 
435; substantial rights, 96; sufficiency of answer on 
appeal, 353; sufficiency of evidence, 235, 494; suffi- 
ciently awple instructions, 96; time of taking, 332; 
vacating probate of will, 474; variance, 474; viola- 
tion of ordinance, 474; waiver of objections, 494; 
waiver of sufficiency, 73; what may be reviewed, 
274; what papers are part of record. 96; when trans- 
fer of cases does not release surety, 25; wrong rea- 
son assigned by trial court, 374. 

Appearance, agreement to extend time, 15; divorce, 
435; filing petition for removal, 153; filing petition 
to reverse ruling. 315; motion to set aside default 
on judgment, 33, 214; waiving notice, 297. 

Arbitration and Awurd, action on award, 494; award 
as a condition precedent to action, 113; denying lia- 
bility, 274; imperfect award, 494; objecting to 
arbitrator’+ appointment, 195; refusing to consider 
evidence, 274; right to submission before bringing 
— 896; setting aside, 435; waiver of objections, 

DOs 

Architect, right to waive requirements in building 
contract, 353, 

Army and Navy, punishment by court martial after 
dismissal, 374. 

Arrest, arrest by officer on suspicion, 112; held for sec- 
ond grand jury, 153; liability of resisting, 113; mis- 
demeanor, 435; right to suspicionthe commission 
of a felony, 332; when bail warrant required, 332. 

Arson, evidence of acts of accessory, 135; evidence of 
kerosene odor, 214, 

Assault, assault with intent to kill, 274. 

Assault and Batterv, acquittal of aggravated assault 
as affecting simple assault, 396; arrest as a defense, 
96; failure to find Segree of offense, 153; joining of 
distinct assaults, 353; matters of provocstion, 195; 
proper inducement, 413; provocation, 413; unsc- 
companied threats, 113; verbal provocation, 195; 
what constitutes, 435; when exemplary damages 
will be awarded, 173. 

Assessment, right to impeach for inadequacy, 73. 

Assignment, action at law on equitable assignment, 
57; assignment to attorneys, 57; assignment of at- 
torney’s fees, 254; assignee of cost bill, 173; con- 
tract to draw plans, 274; defeasible assignment of 
wages as a mortgage, 78; order for payment of 
money, 173; part of claim, 274; nayment out of par- 
ticular fund, 173; real party in interest, 435; right 
of assignee to sne, 353; right of as:ignment, 15; 
right to sueto avoid a fraud, 332; wife’s cause of 
action for death of husband, 315. 

Assignment for Benefit of Creditors. 33,57; attacking 
assignment, 57; attorney’s fees, 214; cruse of action 
on bond, 254; composition creditor, 396; conflict of 
lows, 374; distribution, 274; expense of creditors, 
315; ignorant enforcement of attachment by cred- 
itor not a repudiation, 135; rights and compensation 
for assignee, 57, 235; unrecorded deed passes no 
title, 113. 

Associations, enjoining punishment of members for 
trading with plaintiff; 135; quasi corporations, 73; 
remedies against, 315. 

Assumpsit, Action of, fraudulent representations, 474. 

Asylums, support of relative, 33. 

Attachment, date of filing certificate, 255; debtor’s 
equity of redemption, 153; intervener, 195; juris- 
diction, 436; lien lost by including non existing 
claims, 114; onpressive levy. 57; possession, 297, 
455; sale without affidavit, 195; under statute of 





frauds, 73; waiver by lapse of time, 173; when plaint- 
iff must snow, 114; wrongful attachment, 414. 

Attorney and Client, action for attorney’s fees, 114; 
agreement not to charge for services, 255; attempt 
to collect judgment, 382; authority to vind client, 
832, 896; authority to file suit, 235; change of attor- 
ney ina case, 874; collecting judgment, 274; com- 
pensation of laymen performing legal services, 
414; disbarment, 383, 78, 486, 474; employing assist- 
apt counsel, 74; failure to account for money, 96; 
fee part of judgment of foreclosure, 135; fraud in 
consenting to judgment against client, 153; liabil- 
ity for failure to nppeul, 396; liability for mistake 
of judgment, 15; liability of debtor in paying debt 
to attorney, 315; lien on garnished fund, 173; lien on 
will, 436; motion to Gismiss, 94; motion to set 
aside oraer of admissiou, 57; profits of attorney, 
57; rightto fee where relief is obtained without 
suit, 396; settlement with client, 57; warrant of at- 
torney, 474. 

Auction and Anctioneers, license, 73; unreasonable 
license fee, 153. 

Ball, bailin capital cases, 173; excessive amount, 135; 
right to bind to appeur at succeeding term, 135; 
who are not subject to bail, 173. 

Bailment, attachment, 57 

Bankrupt, privileged communication, 297. 

Bankruptcy, admission of liability 10 pay debts, 74; 
allowance to assignee under general assignment, 
235; amending schedules, 173; attachment, 474; ut- 
tachment on judgment within four months, 33; 
binding effect of adjudication of involuntary bank- 
rupt, 396; chattel mortgagor, 33; claim of bauk- 
rupt’s surety, 214; claim of indorser of bapkrupt’s 
note, 235; clammant of property attached, 436; 
comity between state and federal courts, 74; com- 
pensation as assignee under previous agreement, 
153; concealment of after discovered assets, 453; 
copflict of state und federal laws as to preferences, 
114; deducting preferences, 896; deduction of new 
credits, 153; discharge, 255, 474; discharge of lien, 
474; disbursements of general assignee, 396; disso- 
lution of corporation as an act of bankruptcy, 897; 
duty to institute suit, 455; effect on state insolvency 
laws, 315; enjuining sale of property on execution, 
297, exclusive jurisdiction, 74; exemptions, 16, 455; 
fraudulent transfers, 274, 474; head of family en- 
titled to exemptions, 74; individual petition of 
partner, 455; intent to prefer, 455; joint and several 
notes given by partners as debts, 853; judgment 
for criminal conversation, 874; jurisdiciion, 455; 
jurisdiction of controversy between trustee and 
mortgagee, 214; jurisdiction of state court, 235; 
jurisdiction over exempt property, 274; lien 
against trustee of purchaser, 315; lien of seller re- 
tuining title, 173; lien within four months, 74; oral 
promise to revive debt, 114; partnership, 83; part- 
nership debt, 57; payment of corporation to presi- 
dent in advance, 397; perjury of bankrunt as «ffect- 
ing his discharge, 297; preferences, 57, 274, 455; 
principal and surety, 897; property of bankruptc 
in bands of receiver, 185; recovery of goods, 297; 
referee’s fees, 153; refusal to discharge on appeal, 
354; rental, 74; rents sfter adjudication, 74; requi- 
site number of petitioners, 235; review «f order 
dismissing proceedings, 455; rignt of bankruptto 
claim exemptions, 315; right of bankrupt to re- 
deem frum gale of trustee, 235; rights of secured 
creditor, 33; rignt of seller to recover goods for 
fraud, 315; right of seller to rescind sale and re- 
cover goods, 214; rights of trustee in cases of at- 
tachment, 235; right of trustee to attack validity 
of chattel mortgage, 354; right of trustee to sue in 
his own name, 153; right to feesto services, 315; 
right to present subsequent petition for discharge, 
153; right to set off ‘‘new credits, 315; right to sue 
for conversion. 316; sale of realty under execution, 
274; set off, 16, 297; silent partners of bankrupt, 214; 
suit by trust'-eto annul conveyance, 153; surety’s 
Claim for reimbursement, 33; surrender of prefer- 
ences, 173; title of trustee, 235; to compel third per- 
son to turn over assets, 374; vacating adjudication 
of bankruptcy, 153; verification where petitioners 
are corporations, 235; vested remainder as prop- 
erty, 154; voluntary and involuntary petitions 
pending at same time, 397; when claim must have 
accrued, 316, 

Banks and Banking, acceptance of collateral from de- 
faulting officer, 173; action by cashier, 74; applica- 
tion of deposit, 274; authority of cashier, 474; 
bank’s liability for correspondent’s negligence or 
insolvency, 154, 494; chargeable with knowledge of 
cashier, 73; director’s knowledge as chargeable to 
bank, 414; enforcing stockholders liability, 114; 
examination of bocks, 494; liability for defect in 
goods sold under bill of ladirg forwarded by them, 
235; liability for shareholders of national bank, 354; 
liability of directors, 74, 96; liability for checks, 
255, 854; liability on tort, 455; payment of interest, 
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436; payment to demand payment or protest, 173; 
recovery of deposits, 33; revocation of check by 
death, 214; rignts of receiver of national bank, 333, 
397; set off of usury against note, 235; transmittal 
funds, 154; uoautourized acts of cashier, 486; with- 
drawing certificate of deposit, 57. 

Benefit Societies, benefits, 57; beneficiary under a 
Will, 364; by-law reducing umount of insurance, 
135; change of beneficiary, 297; compelling rein- 
statement, 195; compliance witn condition prece- 
dent, 154; detense of suicide, 195; duty to sppeal 
from suspension, 255; lodge’s failure to remit mwem- 
ber’s dues, 114; pulice relief associations, 16; sub- 
sequent amendments, 333, 354; suspension, 436; sur- 
gical operation as affecting benefits, 297; uuequal 
rigots, 414; vested interest of beneficiary, 316, 333, 
374; What vy-laws are void, 235. 

Bigamy, honest belief in validitycf divorce, 436; in- 
dictment, 74. 

Bill of Discovery, assisting complainant in suit, 74. 

~~ ot Exceptiuns, part of record, 414; time of filing, 


Bills and Notes, action by joint payees, 333; advance- 
ments by bankers, 235; assigament by indorsement 
on mortgage, 297; assignment of non-negotiable 
note, 74; uttorney’s fees, 397, 486; burden of proving 
want of consideration, 454; checks indorsed by 
agents, 33; Clauses affecting negotiability, 316; 
computation of maturity, 433; cunsideration of 
waiving protest, 33; demand by payee of check, 33; 
demaud notes, 474; denial of consideration, 33; 
denying execution, 274; effect of maker's insoiv- 
ency, 354; enforcing cueck given in gambling 
transaction, 274; extension of time by indursement, 
255; tailure of consideration as aguinst bona fide 
purchaser, 19); illegal Cousideratiun, 436; indorsee 
in due course, 354; judgment agatost indorsers, 16; 
liability of maker to payee, 154; municipal warrant 
not a negotiable instrument, 33; votury’s fees for 
protest, 414, note given to prevent a prosecution, 
154; order stolen from msker, 333; partial failure 
of consideration, 354; possession of a note indorsed 
in biank, 74; release of indorsers, 114; right of 
receiver of a bank, 436; rights of transferee after 
maturity, 333; right to sue, 474; want of considera- 
tion asa detense to subsequent holder, 114. 

Boar of Health, municipal affairs, 455. 

Bona Fide Purchaser, prevailing over voluntary re- 
corded decd, 114. 

Bonds, grace, 297; liability, 474; plea of general ver- 
formance, 154; statement us to bond being one ofa 
series, 436; suing on distinct breaches, 333. 

Boundaries, boundary proceedings interl cutory, 16; 
contrulliing description in will by previous oc- 
cupancy, 297; general repute, 33; local customs, 34; 
not entitled co trial by jury, 135; parol evidence of 
location of stakes, 333; repurt of surveyor, 154; suf- 
ficiency, 436; title and determination of boundary 
line, 135. 

Breach of Marriage Promise, illicit relation of plaint- 
iff, 57; reducing verdict, 173; where plaintiff knows 
that promiser is a married man, 316. 

Breach of the Peace, blasphemy, 414. 

Bridges, liability for defects, 354. 

Brokers, claim of tenant’s broker on landlord, 333; 
commission, 74; one buying for himself, 16; own- 
er’s rignhtto determine consideration, 297; right to 
the purchaser, 255. 

Building and Loan Associations, action against as- 
signee, 57; competitive bidding, 274; crediting pay- 
ments avd dues, 96, 1235; deposit, 74; existence of 
unsecured creditors, 235, false representations as 
defense to foreclosure, 414; holding stock in other 
xssociations, 34; insolvency, 274, 397; loaning to 
highest bidder, 255; non-payment of premiums 
after maturity of loan, 343; notice of incorporation 
law,173; power to borrow money, 114; scheme to 
cover usurious interest, 274; usury, 74, 135, 255, 333, 
375, 414, 494; value of shares, 16. 

Building Contracts, insolvency as a defense, 375; value 
of extrus, 74. 

Burden of Proof, possession of land, 34. 

Burglary, allegations as to private residence, 195; in- 
tent to steal specific article, 114; retent possession 
of stolen goods, 316, 397; servants, 74. 

Canals, title of easement on right of way, 397. 

Cancellation of Instruments, purchase money mort- 
gage, 354; void instrument, 274. 

Carriers, condition of track, 436; conflict of laws 
where accident occurred in another state, 15; con- 
necting lines, 154, 455; duty to drunken passenger, 
173, 114, 414; duty to trespassers On train, 316; expul- 
sion, 114, 494; failing to stop, 114, 274; goods lost in 
unprecedented storm, 185; holding child in over- 
crowded cars, 235; imputabie negligence of father, 
333; indictment for discriminating charges in long 
and short hauls, 136; imjury to p+ssenger, 494; in- 
sulting language of conductor, 274; jury question, 
494; liability for willful negligence on trespasser, 
114; limitation of liability, 57, 173, 375; iimitation of 





liability of sleeping car company inuring to rail- 
road, 114; measure of dumuages for loss of guods, 57; 
negligence, 474, 494; passeuger injured by failing 
from step, 255; pussepger on free-puss, 34, 414; pas- 
senger stealing a ride, 114; pusrenger’s action for 
injuries in tort or contract, 297; personal injuries, 
494; remittitur for medical services, 16; repayment 
of treight charges, 173; resisting payment of bridge 
toll, 333; riding on hand car by invitation, 236; seut- 
iog capacity of cars, 414; slipping on car step, 145, 
316; stepping from woving car, 354; unloading 
stuck, 275. 

Carriers of Live Stock, refusal to transport cattle, 135. 

Carriers of Passengers, knowledge of passenger, 16. 
liability of ticket “scalpers,” 74; severity of injury, 


Cemeteries, location, 474, 494; removing wall, 236. 

Certiorari, copy of order, 333; denying authority of 
return to writ, 354; incumbent's title to public of- 
fices, 154; laches, 474; necessity of giving bond, 114; 
procedure, 474; quushing writ, 96; questions of fact, 
19%; reviewivg uct of town bouru of review, 114; 
right of convicted criminal to writ, 354; when writ 
will issue 135. 

Champerty und Maintenance, 236; asa defenseto ac- 
tion of attorney for his fee, 195; conveyance of ad- 
verse interest, 154; conveyanceto adverse holder, 
833; deeds, 414; notice of hostile claim, 16; suit for 
an accounting, 475. 

Charities, liability of directors of charitable corpo- 
rations, 16; state control over insane asylums, 
135; testamentary trusts; 475; want of trustee, 57. 

Cha:te! Mortgages, after-acquired property, 214; 
animels nut in esse, 173; equity foreclosure, 34; 
failure to record general mortgage as chattel mort- 
gege, 154; foreciosure, 4386; liquor license, 475; 
mivgling cattle under mortgage, 297; mortgagee 
not tiable for w+rranties of murtgagor, 135; parol 
license, to se!1, 155; priority of attaching creditor, 
57; priority over iandlord’s Claim for future rent, 
297; recovery of amount stated in mortguge, 255; 
right of creditors uf mortgagor before recording 
mortgage, 154; rights of mortgagee and purchaser 
of firm accuunts, 196; sutisfying other liens, 255; 
unrecorded bill of sale, 154; validity cont+sted by 
judgment creditor, 174; vaiidity of sale, 455; waiv- 
ing statute of foreclosure, 34; what is meant by 
cor Ceol ment, 354; whole descr: ption, 34. 

Civil Rignts, negr -es on grand jury, 196. 

Civil Service, removal of veterans, 154; rightto create 
commission for city, 236; unlawful uischarge, 74. 

Colleges and Universities, income from sale of land 

fapased by United States 97. 

ee ge fuult, 16; ferryboat, 34; value of vessel 

ost, 397. 

Commerce, constitutionality of peddler’s license, 154; 
general rule, 397; iaws regulating charges, 375; 
oleomargarine in original packages, 255; oyster 
dredging, 354; sale of oleomargarine, 375; tax on 
sleeping car companies, 174; what discrimination 
is criminal, 275; 

Composition with Creditor, one creditor not a party, 


Compromise and Settlement, agreement for discon- 
tinuance, 364; attacking former contract, 333; im- 
plied authority to compromise, 375; insane person, 
475. 


ids 

Conflict of Laws, contracts and remedies, 174, 436; lia- 
bility of steamship companies, 375; notes uf mar- 
ried women, 375; place of contract, 275, 354. 

Confusion ot Goods, recovery from Common mass, 316. 

Conspiracy, ubsent conspirator #s accessofy, 375; 
blacklisting employees, 275; Combination to do 
lawful act, 255,375; compelling employer to raise 
wages, 275; conspiracy to defraud, 174; criminal in 
timidation by strikers, 135; discharge of third per- 
son from emyloywent, 74, 96; extent of co-con- 
spirator’s liability, 297; proper pleading in civil 
action, 174. : 

Constable, costs for watchman, 58; suit on indemnify- 
ing bond, 74. 

Const:tutional Law, act providing for damages irre- 
spective of benefits for land tuken by corporation, 
414; appointment of election commissioners by leg- 
islature, 174; assessment for public improvements, 
376, 397; elass legislation, 297; compensation of 
sheriff 475,; confijcting sections, 114; delegating 
legislative powers, 436; due process of law, 495; es- 
tablishment of public markets, 154; fire escape, 
law, 154; imprisonment for debt, 236, 375; laws af- 
fecting pending actions, 354; legislation not uni- 
form, 196, legislative construction of constitution, 
854; legislative powers of the judiciary, 174, 316; 
long acquiescence in the validity of a statute, 154; 
one not a sufferer, 34; pleading, 475; public exi- 
gency, 74; question of constitutionality decided 
only when necessary, 136; redemption of store or- 
ders and scrip, 136; regulating appeals and appel- 
late prodeedure, 255; regulating charges to be 
made by stock yards, 154; relation between two 
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counties carved out of one, 174; requiring bicycles 
to carry light, 255; right of infunts to appeal, 255; 
scattering prouf, 475; statute void in part, when 
valid as. to remainder, 174,,236; taking notes in pur- 
chase of patent rights, 16; Torrens system of lund 
titles, 495; trial by jury, 475; validity of act validat- 
ing prior tax sales, 297; what are ex post facto crim- 
inal laws, 214. 

Contempt, attorneys in United States court, 354; dis- 
obeying injunction, 154; ignoring void order, 214; 
inherent power to punish, 97; power of notary tu 
punish for contempt, 154; special judge, 16; taking 
child from custody duriug habeas corpus proceea- 
ings, 354. 

Continuance, for abs of wit , 316, 414; to 
bring in proper party, 154; witnesses residing out- 
side of state, 255 

Contracts, acceptance of part performance, 297; agree- 
ment between conpeting bidders, 897; agreement 
not to sue, 58; agreement to make a will, 16; agree- 
ment to select deputies of public officer, 316; agree- 
ment with railroad tuo extend track, 34; xnuuity as 
a sufficient consideration, 375; breach, 495; building 
contract, 34; charter amendments, 495; compromise 
of prior iuvalid contracts, 414; consideration, 34, 
383; construction, 495; construction of ambiguities, 
174; continuing publication of advertisement after 
notice, 897; contracts providing fur payment on de- 
mand, 316; descriptio persone, 475; determination 
by courts, 456; eff-ct of legal stipulation, 214; ex- 
ecuse of preach, 74; for bringing feigned suit, 236; 
fruudulentuse- of tawful contract, 174;.insufficient 
title, 475; interpretation of vague contracts, 136; 
invalid conditions, 475; limitation of liability, 456, 
495; loan, 58; parol ugreement for exteosion, 154; 
payments, 495; payment by ordinance as a mere 
gratuity, 375; pleading legul effect, 355; premiums, 
297; pr-vention by other party, 4386; proof aud de- 
fenses, 174; proving circulstion in advertising con- 
tracts, 97; public policy, 414; recovery ov quantum 
meruit, 333; rescission where time is not of the 
essenée, 214; restraint of trate, 34; right to avoid- 
able damages after breach, 16; sale of expectancy 
of beir, 375; signing in duplicate, 316; suuscription 
to church, 297; sufficiency of consideration, 214; 
tender, 333; unsubstantial variations, 855; validity, 
68; waiving illegality, 275. 

Contribution, electrical company of constructor for 
damages suffered, 154. 

Conversion, fund arising from sale of land, 97; order- 
ing rea'ty to be sold and given to residuary lega 
tees, 155. 

Convicts, hiring contracts to other than highest bid- 
der, 114; liab lity of county, 456. 

Copyrights, abandonment, 456; piracy of directory, 75. 

Corporations, acquiring fixed residence, 236; action fur 
damages for sale under decree, 333; action on note, 
75; allegation for accounting by corporations 355; 
appeal, 475; appointment of receivers, 275; auchor- 
‘ity of president, 436; authority to issue negotianle 
puper, 375; bona fide attemptto incorporate, 414; 
co'lection of unpaid subscriptions, 255; commis- 
sions to officers, 34; compensation of director for 
services, 196; conflict in names, 275; consuvlidations, 
136; declarations of officers, 34; de factv corpors- 
tions, 58, 215; director's right tu cootract for med- 
ical attendance, 236; discretion of directors in fix- 
ing salaries, 236; dissenting stockholders, 155; duty 
of stockholder in seeking redress, 114; effect of 
change of names, 333; effect of transfer of stock on 
books of company, 436; enjoining voting of proxies, 
436; estoppel as to full paid stock, 414; failure to 
annex coporste seal, 236; foreign cv rporations, 414; 
forfeiture, 436; frauds in stockholder’s contract 
with corporation, 316; holding stock in another 
corporation, 16; Illegsl calls on stock, 155; individ- 
val liability of stockholders, 355; inspection of 
books, 333; jurisdiction of debt of foreign corpora- 
tion, 174; Knowledge of president imputed to cor- 
porstion, 97; laches in neglecting to attack the 
validity of a transfer of property, 316; liability for 
debts of corporation whose property has been aas- 
signed, 174; liability for labor on nnpaid stock, 475; 
liability for punitive damages, 355; liabil ty of cor- 
poration for debt of constituent corporation on 
consoldation, 174; liability of diregtors, 16, 155; 
limitations 9a right of foreign corporations to do 
business, 174; limitations on right to recover for 
unpaid subseriptions, 136; minority steckhold- 
ers, 174, 475; misuse of franchise, 436; mort- 
gage by insolvent corporation, 375; mort- 
gage to directors, 414; notice of increase of direc- 
tors, 355; personal decree againat sole Ownership of 
corporations, 34; personal liability of stockholder, 
215, 236, 487; power of general managerto employ 
agents, 343; power of managing editor of news- 
paper, 375; preferring certain debts, 174, 414; presi- 
dent’s power to contract, 495; providing plan of 
suit, 155; purchase of cnrporate property by 4i- 
rector, 75; ratification, 495; removal of officers, 375; 








rights of directors, 333; right of executive officers 
to bind corporation, 316; right of officer to contract 
for medival atte ndance,136; right of pledgee to divi- 
dends, 355 ;-right of steckbelder:to.set aside deed 
deed by curpuration, 397; right to compel director 
to transfer property iutended for corporation, 316; 
right to enter into a contract of partnership, 855; 
right to file amendments, 114; sale of stock, 34; 
service, 58; set off by stockholder »gainst statutory 
liability, 255; stock held in secret trust, 495; stock- 
holders in 4 facto corporation, 215; stockuolder’s 
liability, 475g suit aguinst certuin officers for di- 
verting assets, 255; surrender because of unauthor- 
ized issuance, 597; transfer of stock sold on fore- 
closure pledge, 174; ultra vires, 334; unliquidated* 
claims for torts, 495; validity ofsprovision for arbi- 
tration of differences between corporation and 
stockholdenzs, 2ys. 

Costs, abstract, 34; action in forma pauperis, 174; ap- 
peal, 58; apportioning costs, 196, 487; decree to pay 
half the costs, 397; fees fur transcript, 316, 334, 414; 
fees of guardiun ad litem, 215; for printing brief 
875; liability of attorney, 456; motion for additional 
security, 58; non resident complainant in cross 
bill, 236; objection, 275; of additional abetracts, 334; 
of appeal, 196, 8375; plea in abatement, 275; unneces- 
sary matter in transcript or abstract, 75, 114, 174; 
reapportionment of cosis on reversal, 275; receiv- 
ersbip costs, 74; recor’, 475; recovered without de- 
mand, 34; rehearing becanse of appellee’s negli- 
gence, 115; retaxing costs, 236; small recovery, 236; 
subsequent appeal, 174; tender of .amonnt of claim 
before suit, 16; where order is modificd on appeal 
aud resale of property ordered, 136. 

Counterclaim, answering over after demurrer, 334; 
matters of defense, 16. 

Counterfeiting, necessary allegations, 174; passing 
counterfeit money, 136; seéurities of the United 
States, 275. 

Counties, assessor’s salary, 155; authority to erect 
court house, 115,375; clerk to furnish trauserpt, 174; 
compensation for supnlies, 275; compensation of 
countv clerk, 97; confirming location of county 
line, 155; county treasurer's liability, 75; delinquent 
fees, 275; disallowed excess of claim, 16; employ- 
ment of physician for officer, 355; extra compensa- 
tion of tax collector, 215; fees of officersin tramp 
cases, 174; issue on bouds, 414; liability for costs in- 
curred by another county in suit transferred from 
former, 97; liabilities for loans, 316; presentation of 
claims, 136, 255; salaries of officers, 34; supervisors, 


34. 

Courts, advice of supreme court should be followed, 

7;ad visary opinion,155; board to try. election con- 

tests, 175; continuation of terms, 215; death of 
regular judge, 375; determination of jurisdictional 
amount, 298; determining supreme court’s jurisdic- 
tion, 334; enforcement of federal decree, 375; juris- 
diction, 58, 97, 298, 355,456, 475; mandamus, 475; 
power to make rules, 34; presumption as to subse- 
quent proceedings, 175; presumption of jurisdic- 
tion, 16, 316; res judicata, 495; sale of mortgaged 
property in ancillary suit, 397; time and place of 
hearing, 375; what is vacation, 355. 

Covenants, act:on by hushand and wife, 355; construc- 
tion by implication, 97: eviction where party holds 
at time of warranty, 275; existence of easements, 
334; implied covenants, 97; liability of heirs and 
devisees on ancestor’s covenants, 316; one sued in 
covenant may have judgment rendered against his 
grantors, 316; pleading, 495. 

on Insurance, renewal! bused in false certificate, 


Creditors’ Suit, '375; allegations of petition, 255; how 
manv creditors should join, 355; indefinite and un- 
certain, 397; necessity of issuance of un execution, 
844; right torequire* number of plaintiffs to pro- 
rate proceedings, 355; rights of intervener, 414; 
trust estate, 75. 

Criminal Evidence, admissibility of confessions, 115, 
155, 196, 334; admissions, 275; declarations of wife, 
155; defendant testifying in his own behalf, 215; 
docket entries of court, 334; dying declarations, 97, 
115, 2386, 2%; evidence of frevions quarrels, 215; 
good character, 97, 196, 415; original evidence in re- 
buttal, 97; proof of other offenses, 75; res gestx, 16, 
175, 236, 355; statements of defendunt’s wife, 298; 
statements to attending physicians, 226; striking 
out illegal testimony, 16; testimony at preliminary 
examinatin~, 215; testimony of conversations wit 
deceased, 375; tracing signature on hotel register, 
317; writings in criminal cases, 75. 

Criminal Law, 34; aiding and abetting crime, 236, 298; 
autrefois convict, 16; breaking and entering, 475; 
charge as to circumstantial ev dence, 415; com- 
mitment, 456; continuance for cumulative testi- 
mony, 196; conviction under ordinance and statute, 
175; defense of insanity, 175; “Isagreement as to 
evidence, 456; enabling order, 175; evidence on ap- 
peal, 175; expert testimony, 495; habeas corpus, 456; 
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how far judgment is conclusive, 355; immaterial 
error, 456;4mproper comment of jury, 196; intent, 
475; interlocutory orders, 355; jurisdiction, 495; lar- 
ceny, 456; meaning of word ‘‘knowing,” 397; 
measure of time of statutory sentence, 415; plea 
of former jeopardy, 215, 275, 495; plea in abatement 
after continuance, 97; procurivg crime to be com- 
mitted, 155; proof of corpus delicti, 58; proof to 
convict accessory, 215; reasonable doubt, 58, 236, 
475, 495; refusal of severance, 355; res adjudicata, 
97; right to move for new trial, 275; sentence, 495; 
sufficiency of indictment of appeal, 175; twice in 
jeopsrdy by sentence in court martial, 375; venue, 
16, 236, 437, 456; violation of city ordinance, 475; 
 * laa of objection, 475; who is an accomplice, 


Criminal Trial, acquittal of one crime not a bar to 
another arising out of same transaction, 115; 
amendment of information, 75; appointment of 
counsel, 495; billof exceptions, 115; carried on in 
name of state, 115; challenging correctness of 
charge, 487; change of venue, 495; child’s testi. 
mony as to mental condition, 495; constitution- 
ality of indictment, 115; convicted of lesser crime, 
16; entering new defenses on higher court, 355; in- 
dictment On invalid statute, 115; instructions, 495; 
interest ef juror, 415; irregularities in selecting 
grand jury must be met by plea in abatement. 115; 
misconduet of sheriff, 298; newly-discovered evi- 
dence, 415; new trial on circumstantial evidence, 
115; new trial where evidence does not preponder- 
ate, 115; order of further investigation by grand 
jury, 437; “‘per curiam” affirmance of conviction, 
115; permitting jury to take photographs and plans 
into jury room, 334; plea of guilty of accomplice, 
97; presence of accused after sentence, 375; preot 
of abstract of evidence at committing trial, 115; 
refusal of court to interfere with illogical argu- 
meat of counsel, 298; remark; of district attornev, 
415; right of defendant to be unshackeled, 175; 
separation of jury, 175;specific counsel, 275; suffi- 
ciency of a verdict, 375; testimony of witness vio- 
luting order of exclusion, 115; time on anpeal, 115; 
two indictments for the same offense, 155; what is 
meant by final sentence, 355; witnesses 5. 

Crops, detached crops, 334. : 

Curtesy, royalties on wife’s leased lands, 355. 

Customs and Usages, architects schedule of charges, 
298; custom as giving‘authority to agent, 334; de- 
livery of railroad cars, 97; making payments on 
subcontracts, 334; pound may be shown to mean 
trade nound, 58; staking ice, 215; to pay claims, 75. 

Customs Duties, exemptionof consignments to educa- 
tional institutions, 334; importations from Phil- 
ippine Islands, 236; imports into Porto Rico, 236; 
protest before ascertainment of duty, 397. ; 

Damages, action for injuries, 495; after acceptance, 97; 
appraise] of damuges, 17; bodily pain, 475, 476; 
breach of contract of sale, 334; doctor’s fees as 
damages, 317; *arning capacity, 196, 496; element of 
pregnancy, 275; evidence, 456; exceeding claim in 
petition, 196; excessive damages for crippling, 115; 
excluding evidence in mitigation, 17; expenses for 
sicknesa, 5; financial condition of defendant, 115; 
for amputation of foot, 215; for loss of arm, 415: 
immaterial error asto charge for punitive dama- 
ges, 17; injured knee, 34; injuries to mind, 68; in- 
Surance or wages not to diminish recovery, 196; 
itemizing damages, 415; loss of eye, 255, 355; Iost 
check, 476; liquidated damages, 34, 215, 334, 855 ; 
mental anguish. 215, 275; nervous dissase. 58; nom- 
inal damages, 155; personal earnings, 496; nhysi- 
a ne rene. at, mantine damages, 256, 376; 

sation of limit, : ; 
icon ben st ; Speculative profits, 97; 

Dead Bodies, objection to removal, 97. 

Death, abatement, 175; bar by other suit, 476; damages 
for bov 8 death, 437; damages for death of child, 
317, 415, 487; evidence as to earnings of deceased, 
317; evidence of receipt of insurance money, 115; 
evidence that deceased was a saving man, 115; 
excessive verdict, 175; intentional killing by-rail- 
road employee, 115; joinder with action for pain 
and Suffering, 415; laches, 17; limitations, 275; loss 
of wife's society as damages, 334; measure of dam- 
ages, 175; pecuniary loss of heirs, 35; profits of 
deceased, 355; proper parties to sue, 256; resulting 
from injuries, 275; son supporting mother, 35; 
Suing master and servant for latter’s tort, 155; 
action by representatives, 58 

Decedents, deducting advancements, 275. 

Dedication, acceptance of offer to dedicate, 855; change 
in designation of sites, 275; «ssentials, 275; occupa- 
tion of one-thirteenth dedicated ground, 355; rights 
| lot owners on dedicated lands, 355; sufficiency, 


Deeds, acceptance, 298; acceptance of conveyance to 
son, 155; binding force of unrecorded deed, 334; 
boundaries, 476; breach of condition, 456; cancel. 
lation, 17, 496; complete execution, 276; construc- 





tion, 496; delivery, 35, 276; filling of blank, 496; 
mental incapacity, 415; on consideration of void 
marriage, 256; particular controlling general de- 
scription, 35; presumption of delivery, 414; proof of 
ancient deea, 196; prouf of lost deed, 115; proving ex- 
ecution and delivery by parol, 415; reference in deed 
to another deed as to boundary, 334; testamentary 
deeds, 376; to “bodily heirs,” 75; to one ‘‘and her 
children,” 136; undue infiuence of clergymen, 215; 
void for uncertainty in description, 196; what ad- 
ministrator’s deed should show, 196. 

—. demurrer to answer where complaint is 

ad, 97. 

Depositions, before cause is at issue, 397; exceptions, 
75; failure to file exceptions, 298; given vefore 
death, 276; impeaching notary, 196; notice of mo- 
tion for order, 196; reading deposi.:ion not used by 
other party, 175; rights of notary to issue subpena 
Saees tecum, 155; withdrawn on appeal, 75; in court, 

Descent and Distribution, action by heirs, 456; chil- 
dren of deceased brother, 398; children of prior 
wife, 355; contraets binding heir, 437; effect of heirs 
ignoring will, 437; garnishing share of debtor in 
estate, 136; liab lity of beir for debts, 17; purchaser 
of inheritauce, 215; recovery of funds due ancestor, 
256; what law governs, 334; wife investing husband 
with separate property, 136. 

Detinue, proof of joint owuership., 398. 

Discovery, construction of will, 334; examination be- 
fore trial, 437. 

Dismissal anu Nonsuit, attorney’s contingent fee, 
476; conditions. 175; tinding of fact, 97; irregular 
desiguation of parties, 415; joint tort-teasors, 256; 
may be vacated, 97; reinstatement after voluntary 
disinissal, 196; retention to settle disputes of de- 
= temas 215; set-off, 75; trespass by several persons, 

¢ 


District and Prosecuting Attorneys, appointment of 
special attorney, 256; restricting authority, 35; tak- 
ing bribe, 276. 

Divorce, aduitery after joinder of issue, 496; alimony, 
115, 215, 276. 437; alimuny a debt, 25, 248; attacking 
decrees, 256; attorney’s fees, 115, 276; awardivg and 
changing custody, 17,35; charging offenses us in- 
dignaties, 58; coudonution, 155; conviction of man- 
slaughter, 17; cruelty, 75, 496; uecree of alimony as 
res judicata, 376; desertion, 75, 334, 415; Insanity, 
456; support of calld after divorce, 175; petition, 
476; residence without animus manendi, 356; right 
of creditors to enforce Claims against husband, 236; 
right of divorced wife to homestead, 136; substi- 
tuted service on resident defendant, 317; whatisa 
sufficient recrimination, 356. 

Domicile, of husband and wite, 356; right of wife to 
estublish separate domicile, 417; temporary resi- 
dence in another state, 317; wife, 17. 

Dower, sssigument in partition proceedings, 175; deser- 
tion as varrinrg dower, 376; inchoate r ght. 476; land 
held under titie bond, 415; limitations, 175; not al- 
lotted does not vest in husband, 97; out of a re- 
mainder, expectant, 437; overdue discharge, 58; 
selling land alloted as dower, 196. 

Drains, annexing lands to drainuge district, 196; @n- 
larging ditch, 75; powers of sanitary district, 98; 
preventing obstructions, 298. 

Druggists, compelling approval of druggist’s bond, 
115; physician as druggist without registration, 
276. 

Drunkenness, what is an habitual drunkard, 136. 

Duress, lack of consideration, 256. 

Easements, grant not under seal, 496; prescription, 75, 
456; reasonableness, 196; recognizing avenue #s 
public street, 17; right of way by prescription, 376; 
right to passway, 196; ways of necessity, 334. 

Ejectment, affidavit as to existence of record, 98; 
against widow in possession, 356; authorizing re- 
covery by unsuccesstul defendant, 317; agreement 
as to dividing line, 155; averring mistake ip deed as 
defense, 17; burden of proof, 335; claim under de- 
fective power of sale, 398; compensations for im- 
provements, 376; equitable estoppel, 236; invalidity 
of plaintiffs patent, 415; joinder of parties, 415; 
plaintiff must show title, 136; possession, 75; prov- 
ing title, 298; recovering possession of dedicated 
street, 155;*recovery after trial, 256; right of mort- 
gagor to maintain ejectment without pyyment, 317; 
right to maintain, 476; title papers as evidence, 58. 

Election of Remedies, damages, 17; election on de- 
ficiency judgment, 256; replevin and action for ma- 
licious trespass, 398. 

Elections, ballots, 196, 215,496; basis of appointment, 
85; de facto election officers, 175; failure to keep 
poles open, 215; failure to record votes, 276; giving 
city council power to decide election contests, 256; 
initials, 75; marking batts, 376, 476; notice of 
change of school district, 17; numbering ballots, 
75, 335; pessession as evidence of title, 216; pre- 
sumption that voter established his qualifications, 
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115; proof of election frauds, 398; tally sheets, 35; 
voting machines, 98. 

Electricity, abrasion or lack of insulation, 35, 76; 
broken wires, 115, 256, 496; effect of giving free pass 
to lineman, 437: electric ligbt poles, 476; evidence 
of negligence, 35; knowledge of electric company 
of dangerous condition of wires, 155; liability for 
death due to lack of care, 276. 

Embezzlement, by agent, 276, 415; demands for returns 
of property, 58; essential elements under national 
bank laws, 175; moneys of United States in posses 
sion, 317; necessary allegations, 236; necessary al- 
legation in indictment, 175; requisites of complaint, 
398 


Eminent Domain, acqniescence in encroachment on 
rights of railroad, 415; against non-resident owner, 
398; assessment of damages, 237, 356, 415, 476, 496; 
compensation for injury to light and access, 58; 
considering benefits, 415; costs and disbursements 
as Compensation, 98, 215, 298; date of title acquired, 
437; destruction of private right of wav, 155; drain, 
ing a lake. onto private property. 376; mortgage 
pending proceedings to condemn, 356; obstructing 
road where payment to owner has not been made, 
876; piling rubbish in front of place, 415; prior loca- 
tion or survey as commencement of condemnation 
proceedings, 317; proving necessity, 215; ratlroad’s 
right to condemn right of way, 298; rieht of city to 
condemn land for water company, 196; right to di- 
vert waters of interstate stream, 356; right to re- 
strain street railroad, 298; right to sct aside award 
of damages, 317; rules controlling conduct of com- 
missioner, 335; street opening, 35; telegraph poles, 
496, tenants under lease, 35; trial of damages by 
jury, 376. 

Equity, action to recover on reformed insurance pol- 
icy, 415; advancement from wife, 35; compelling 
erection of gates at railway crossings, 155; defense 
of bona fide purchasar, 175; effecting intention of 
party, 35; filing of affidavit to plea in equity, 136; 
findings, 215; general demurrer, 298; insufficiency 
of an answer to only one theory of bill, 356; joint 
actions in equity, 237; jurisdiction, 235; laches and 
limitation, 98, 335; mistake, 456; muitifarious, 335; 
objection to language of decree, 356; pleading, 416; 
reference to master. 98; reopening case for addi- 
tional testimony, 175; report of auditors, 416; re- 
view by a court, 476; review of consent decree, 
76; review of supreme court decree, 76; taking ad- 
vantage of defects, 116; to remove building from 
right of way, 356; typewritten report of evidence to 
jury, 17. . 

Estoppel, accepting benefits of contracts, 376; ad- 
vancements, 496; bona fide holder, 476; convevance 
subject to incumbrances, 175; declaring on bill of 
lading, 335; denying consideration after receiving 
benefit, 256; essential of estoppel by conduct, 256; 
guarantor, 58; presence at sale, 335; private letter, 
35; proof of estoppel in psis, 215; public officer and 
state as to compensation, 416; recitals in deed, 155; 
reference on agreement to ascertain damages, 
155; representations in the sale of land, 17; 
sale of stock with consent of heirs, 76; silence, 35, 
116; to attack corporate capacity, 277. 


Evidence, aCmissibility, 496; admissibility of business 
letters, 325; ndmissibility of memorandum, 476; ad- 
missions, 136, 237, 256, 317, 335; affecting deeds, 276; 
a preponderance of evidence, 456; as to un endeavor 
to do a certain thing, 237; as to goods, 416; as to 
time in which train cun be stopned, 197; at former 
trial, 456; certificate of death, 345; certified copy of 
deed, 456; character of work done, 416; church rec- 
ord of baptism, 58; clerk’s certificate, 298; coffin, 
256; conclusion of witness, 35; contents of lost in- 
struments, 335; conversation between business 
partners, 35; copy of letter as evidence, 576; de- 
cedent’s will not admissible to prove genuineness 
of notes, 456; declarations, 17, 35, 76, 197, 215, 256, 276, 
317; docket entries, 155,215; evidence of city ordi- 
nance, 256; evidence of life expectancy, 197; expert, 
17, 35, 58, 155, 175, 256, 356, 376; failure to produce 
necessary books, 487; foundation of secondary evi- 
dence, 476; harmless error, 496; hearsay, 76, 436; in- 
competency, 457; intervener, 35; judgment, 7; ju- 
dicial notice, 76, 98, 156. 197, 237, 276, 298, 356, 416, 476; 
judicial records, 215, 437; letter book as evidence, 
237, 398; letter of deceased containing material 
matter, 335; lien, 496; memorandum of contruct, 
215; mortality tables as evidence, 237; objection 
after answer, 35; of adoption of resolution, 835; na- 
rol evidence affecting written instrument, 17, 175, 
197, 317, 376, 416; pedigree of animals, 298; photo- 
graphs, 197, 317, 416; portions of letters as evidence, 
437; priority, 476; prior oral agreement, 457; private 
correspondence not adwissible without proof of 
genuineness, 116; private memorandum bvok, 335; 
proof of acts of city council, 817; proof of contem- 
poraneous agreement, 335; proof ef genuineness of 
maps, 335; proof of value, 116; proving laws of other 





states, 317; records as evidence against stranger, 
136; relevancy, 496; report of deceased physicians, 
416; right to [atroduce transcript or copy of instru- 
ment, 398; ruling on evidence; 496; schedules ina 
general assignment, 376; secondary evidence of 
contents of documents, 175; secondary evidence of 
letters not authorized by subpc@na duces tecum, 
137; signals and flags, 476; speed of street car, 276; 
state statutes, 35; telephone message where Vvuice 
is unrecognized, 116; testimony in prior suit, 356; 
understanding language as netessary to confes- 
sion, 817; United States census, 298; withdrawn 
cross-compluint, 376. 

Exceptions, Bill of, 116; certification by judge, 457; 
compelling trial Jjudgeto sign, 156; date of filing, 
276; extending time in vacation, 116; jadge assign- 
ing reason for rulings, 175; pioper filing, 416; 
requisites of filiog, 98; signed by another judge, 356; 
signed in vacation, 116; sxfficiency, 76; when bill 
must be signed, 216. 

Exchange of Property, damages for breach of agree- 
ment to exchange, 318; remedies for breach, 256; 
rescission, 76, 356. 

Execution, 276; action to recover land, 457; clerical 
order in return, 197; close juil certificute, 356; fixing 
compensation for custodian, 137; inadequacy of 
price, 116; jurisdiction of justice, 376; liubility of 
city clerk tor turning over fees to treasurer, 156; 
liability of life insurance company on policy of 
debtor, 898; lien of levy lost, 437; life estate devest- 
ed by prior sale, 98; notice of sale, 176; owner’s pos- 
session after levy, 437; physical seizure, 176; poor 
debtor laws, 156; presumption from return nulla 
bona, 335; record of levy, 276; redemption from exe- 
cution when property is solu for taxes, 116; right of 
execution purchaser superior to prior unrecorded 
deed, 137; salary of public officer, 494; sale of goods 
after levy to bona fide purchaser, 437; sale under 
void execution, 298; sheriff’s levy, 476; sufficient 
description, 35; suing officer for conversion, 356; 
supplemental proceedings, 216; what costs are tax- 
able, 197; years support not subject, 116. 

Executors and Administrators, acting also as trustee, 
76; action against, 98; after discuvered assets, 216; 
allowance o/ claims may be subsequently disputed, 
156; appeal, 116, 398; ascertaining rank of creditor, 
335; attorney’s fees and expenses, 256; burden of 
disproving settlement, 276; claims for breach of 
warranty, 156; compromise, 476; contingent claims, 
356; court’s direction as to disposition, 156; demand- 
ing an accounting, 335; distribution when an ap- 
peal is pending, 98; diversion of funds, 237; equity 
powers of surrogate court, 457; estoppel Of heirs to 
deny validity of act of former administrator, 386; 
evidence of death, 35; expenses of litigation, 476; 
extraterritorial enforcement, 276; filipg claims, 
85; final accounting, 76; findings on appeal, 36; in- 
terest of vendor in land sold on condition, 216; lia- 
bilily for distribution before expiration of time to 
appeal, 356; liability for rents collected, 398; lia bil- 
ity for sale of note at lessthan appraised value, 
137; liability of bondsmen, 476; liquidated claims, 
457; mortgage to pay debts, 17; no Pe to appoint- 
nent after declination, 137; orders of distribution, 
17; parties to order of sule, 156; payment of claims 
not proved, 437; pivment of demands without pre- 
sentment in time, 76; presumption as to order of 
publication, 318; procecding where administrator 
dies or abscouds, 416; profits as new ussets, 416; 
publication of notice of appointments, 58; recover- 
ing trust moneys, 35; reimbursement from real 
estate, 58; removal, 385; rental for use of property, 
376; repairing real estate, 335; requisites uf deed of 
sale, 76; right of ancilliary admin:strator, 318; right 
of creditors to defend against claime, 196, 197; rights 
of executors after removal, 335; rights of public 
administrator over estate of non-residents, 287; 
right of public administrator to funds of unknown 
men, 156; right of public officer, 176; right to sell 
property, 58; right to set aside fraudulent convey- 
ance, 416; sule of land for debts, 116; setting aside 
exempt property for widow, 156; situs of choses in 
action, 216; sufficient appointment, 36; suit by ad- 
ministrater d. b. n. to recover vouchers and 
papers, 137; testamentary trusts, 496; uncollectible 
accounts, 298, 335; validity of appointment, 36, 335; 
validity of attorney's claim for fees, 356; what con- 
tracts are binding on estate of deceased parties, 
318; Withdrawal of land at executor’s sale, 197. 

Exemptions, continuance after death of family, 156; 
conversion of exempt property, 856; fsilure to 
claim, 457; mandamus to compel justice to set 
aside exemptions, 137; personal property, 176; tools 
of trade, 256; Sf ote oye as tool of physician, 377; 
who is head of family, 59,276; wife of pensioner, 


Extradition, brought into state on federal charge, 487; 
finding of governor, 437; requisites, 197; requisites 
for rendition of foreign criminals, 898; trial after 
void extradition proceedings, 156. 








514 


CENTRAL LAW JOURNAL. 





No. 26 








Factors and Brokers, commissions, 356; instructio,” 
496; relation vetween broker aud customer, 31 ; 
right tu recover cotton consigned, 345, wien enti- 
tiled to commission, 176. 

False Imprisunment, arrest In civil writ of trespass, 
335; urrest must be lawful, 377; imprisonment on 
advice of attorney, 156; railroud sending injured 
person to hospital, 256; wurrant on facts nut cunsti- 
tuting crime, 197. 

False Pretenses, ciuiming bounty under invalid ordi- 
nances, 386; future promise, 116; larceny by fulse 
pretenses, 518; parol eviuence, 116; proot of vente fit 
to the accused, 216; reports uf fiuancial condition 
to mercantile ogency, 298; scienter, 197. 

Federal Cuurts, appeal from territory of Hawaii, 377; 
diverse citizenship, 318; following state decisions, 
457; jurisdiction, 76, 156; jurisdiction by Hawaiian 
uppeuals, 318. 

Fences, negligence in putting on barbed wire, 336. 

eer’ Me rigut to condemp land, 237; unlicensed ferries, 


377. 
Fertilizer, statutory qualities are implied warranties, 
187. 


Fines, payment to informer, 36. 

Fire Insurunce, acceptance of policy obtained by 
agents of other companies, 176; appraisal, 276; de- 
termination of total loss, 237; evideuce as tu burn- 
ing otner property, 318; false statements in appli- 
cation, 318; furnishing plups for rebuilding, 357; 
inurement, 216; kuOWlcdge of agent as to location 
of gocds, 176; liability of agent fur wrongtul de- 
livery of pol.cy by subagent, 116; liability of mis- 
conuuct of reteree, 176; uption to pay or rebuild, 
176; performance of agreement to arbitrate, 116; 
policy issued outside territory of ageut, 17; policy 
Payableto mortgagee, 116; pruuf of loss, 36; sec- 
Onu-hband pruperty in schedule, 176; waiver, 336; 
waiver of delinquency by receipt of subseq ueut 
assesswent, 176; waiver of forfeiture, 276; waiver 
of notice of cancellation, 156. 

Fish, fish for private wuteis, 76; right to establish 
fishery, 276. 

Fixtures, xujustable machinery, 156; machinery, 257; 
opera bouse fittings, 116; remvuval, 36, 457; tests, 


457, 

Foouw, fixing food and drug standard, 416; formal- 
dehyve io milk as an adulteration, 416; sale of Oleo- 
margarine, 377, 437. 

Forcible Eatry and Detainer, directing verdict, 116; 
homestead entries, 457; pus-ession and title nec- 
essary to maintain action, 17; question in litiga- 
tion, 36; wife against husvand, 197; writ of restitu- 
tion, while motion for new trial peuding, 116. 

Foreclosure, objections, 496. 

Forgery, burden of proot, 496; conviction of ‘“utter- 
iug’’ as indictment for furgery, 293; failure to affix 
revenue stamp, 176; lost iustrumem, 176; of third 
person in employ of another, 398; preoft of motion, 
336; secuvduary evidence, 76; unexplained posses- 
sion of forged instrument, 216; whut is meant by 
“uttering,” 416. 

Fraud, discovery too late, 197; inadequacy of consid- 
eration, 76, 398; misrepeesenting bouk to be copy- 
righted. 156; pleading ignorance, 398; sale of patent 
rights, 318; value of corporate stock, 437; iguorance 
of fact, 116. 

Frands, Statute of, agent’s agreement for sale of land, 
237; agreement to estallish private wvy, 276; agree- 
mentto will property, 216; contract fur future serv- 
ices, 98; contract of marriage, 76; extending time 
of redemption, 276; guarantying debt of another, 
257 ; hiring, 257; leases, 257; meusure of compensa- 
tion, 457; memorandum does not constitute con- 
tract, 156; non-performance within a yeur, 116; oral 
agreement to devise land, 237; parol agreement as 
to boundary, 98; part performance, 17; performance 
within a year, 76; promise to pay after acquired 
debt of another, 176; promise of father to reim- 
burse son’s surety, 156;proof of a guaranty, 336; sale 
of growing trees, 247; special pleading, 336; to pay 
for building material, 438; trausfer of accounts, 
237; verbul transfer of logging contract, 318; where 
contract is wholly executed, 336. 

Fraudulent Conveyauces, admissions of grantor, 237; 
agreement of judgment creditor to hastea coliec- 
tion, 336; allegation in petition to set aside, 416; as 
egainst subsequent creditors, 4388; assailing con- 
veyance afer ratification, 116; assignment of ex- 
empt property, 836; assigament of insurance 
policy, 17; as-ignment of legacy, 476; bona fide 
transfer, 59, 76; burden of proof, 336; contest, with- 
draw -| of, 476; conveyance to daugaoter for servi- 
ces, 377; conveyance to wifeon excess of debt due 
her, 176; conveyance to wife through third person, 
836; decreeing sule of land subject to liens, 257; 
deed to son as trustee to wife und children, 176; 
defense of other remedies, 216; defrauding future 
creditors, 216; estoppel, 98; gift to wife, 257; giving 
demand note and mortgage, 438; homestead, 76; in 
solvency of maker of chattel mortgage, 357; insur- 





ance policy, 17; intent, 98; land purchased with 
wife’s money, 216; money given by debtor to wife, 
299; mortgage tu secure antecedent debt, 237; nec- 
essury allegations in cemplaint. 336; note greater 
than amount of debt, 156; notice of intent in vol- 
untary conveyance, 116; purchase by wife with 
husband’s money, 257; quitclaim to daughter, 76; 
relationship of parties, 77; return of considera- 
tion, 237; right of creditors not joining in suit, 377; 
right of wife suing for divorce, 416; right to repay 
trust funds, 386; su'e to put property ipto money, 
857; subsequent creditor, 36, 496; time to bring suit, 
377; title under foreclosure without consideration, 
299; transfer in tiust, 36; withbolding deed from 
record, 299; withholding mortgage fiom record, 
836; Wrongiul attuchment, 398. 

Gaming, action sgainst stockholder, 477; compelling 
division of frauds, 318; contracts fur future de- 
livery without intention to aces pt delivery, 158; in- 
dictment, 416; purchase of stock on margins, 438. 

Garnishment, amount due on building contracts, 276; 
charitable institutions, 17; contingent deposits, 98; 
extent of lien, 257; fund on payment of spoiiation 
claim, 488; interest of stockholder, 357; interven- 
tion, 336; judgment against garnishee, 116; jurisdic- 
tion to issue writ, 137; of traudulent venuee, 336; 
right of intervener, 176; striking out garnishee’s 
answer, 116; validity of mortgage to gar: ishee, 176. 

Gas, damages for killing plaintiff's trees, 457; power to 
grant exclusive privileges, 216; refusul to furnish 
gas, 117; to regulate rates, 416. 

Gifts, bond obligations, 176; choses in action, 216; de- 
livery, 276, 336, 477; gifts by bank deposits, 197; pre- 
sumption of fraud, 416; recovery before delivery, 
oa suving bank deposits, 438; tenants in common, 
438. 


Grand Jury, discrimination because of color, 117; dis- 
qualific»tion of juror to pass on second charge for 
same offense, 416; impeachment of witness vy his 
testimony before grand jury, 137; indictment by 
special counsel, 98; qualification of constable, 336; 
right to challenge array, 216; stenogrepher’s notes 
as evidence, 156; witness compelled to answer in- 
criminating questions, 117. 

Guaranty, rotice of acceptance, 176; notice to ter- 
minate, 496; persons bound, 457; right of action, 
477; what is sufficient acceptance, 398; when re- 
lensed by surrender, 276 

Guardian and Ward, appeals from guardian’s compro- 
mise, 257; appeal from order to pay claim, 216; au- 
thority of gnariian to employ physician, 269; col- 
lateral attack of guardian’s sale, 176; distribution 
to ward pending litigation, 17; exception to guard. 
jan’s report, 377; lixvility of bondsman for con- 
version, 336; right of guardian to foreclose, 416; 
right to cancel guardian’s deed, 416; sale of ward’s 
reul estate without furnishing bond, 137; writ of 
guardian and ward ad litem to compromise, 357. 

Habeas Corpus, confinement under new iuformation 
257; custedy pending hearing, 857; defects in form 
of commitment, 318; dismissal hecause of remitti- 
tur, 117; erroneous judgment, 299; indicted under 
renealed statutes, 117; relesse from commitment, 
176; return of writ, 117; right where imprisonment 
is not actual, 197; to review proceedings in civil 
court, 337; to test sufficiency of affidavit, 137; vaca- 
tion order. 457. 

Hawkers and Peddlers, »gent of wholesaler, 299; book 
agent asa peddler, 156. 

Healtn, erection of fire escape, 156; liability of railroad 
for injury by employee with smalipox, 318; re- 
covery of health officer for treating smallpox pa- 
tients, 137; relation between governor and state 
board of health, 336; requisites of charge for vioia- 
tion of health ordinance, 156. 

Highways, abandonment of easement, 77; abutting 
owners suing jointly for damages, 117; apportion- 
ment of taxes between town aud county, 336; ap 
praisement of damages, 477; assessment, 18, 159, 197, 
438; bicycles, 477; claim against commissioners, 36; 
compelling repairs, 357; consent to obstruction, 
117; dedication of street, 157; determination of pub- 
lic necessity, 216; enjoining assessment, 77; erec- 
tion of building on public street, 417; fixing bound- 
aries, 117; laches, 497; Hability of abutting owners 
for repair of street, 137; liability of road overseer 
for extravagance, 176; long user, 257, 398, 497; mean- 
ing of term ‘‘street,” 336; mere user without recog- 
nition, 377; negligence, 59, 497; obstructions, 197; 
ownership of soil in street, 299; petition for con- 
struction, 377; petition to establish paving district, 
176; power of ‘police judges, 237; proceedings for 
opening, 36; reassessment of damages, 157; remov- 
ing buildivog without owner’s consent, 257; road 
commissioner entitled to compensation for serv- 
ices of team, 117; road in two judicial districts, 117; 
street improvements, 77. 

Holidays, New Year’s Day as a holiday, &7. 

Homestead, abandonmént without wife’s consent, 477; 
conveyance of land by deed absolute but in fact as 
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security, 398; daughter of 18 dependent on father, 
216; declaration as to “actual Cash value,” 98, 117; 
extinguishment of homestead by rental, 216; home- 
stead without residence of wife, 176; husband’s 
right of waiver, 216; intention of husband on re- 
moval, 117; leasehold, 457; matured crops, 157; 
mortguge before declaration of homesteud, 277; 
non-resident, 457; oral agreements, 277; part use 
for business purposes, 318; proof of exemptions, 
197; property purchased with money borrowed on 
homestead, 257; rented, 277; right of husband to 
mortgsge, 257; rights of widower without depend- 
ants, 216; right to claim the exemption, 457; widow 
without dependants, 216. 

Homicide, anprehension of danger, 98; conflicting evi- 
dence, 157; convict resisting arrest, 16; dexth re- 
sulting from improper treatment, 117, 157; defend- 
ant not questioned why sentence should not be 
pessed, 98; defendant's declaration sfter murder, 
137; evidence of KHl ng, 98; evidence of other as- 
saults, 257; evidence that deceas+d was a violent 
man, 137; evidence to prove that declarations were 
dying declarations,137 ;ir struction as to degrees,98 ; 
instruction asto muanslaughter, 98; instructions as 
to who are princine]=, 287; mitigation awd excuse, 
377, 457; motive, 497; provocation, 18; resisting ar- 
rest, 117; retreat, 26; right of deputy to arrest es- 
caping prisoner, 336; self defense, 18,117,237 ,818, 398; 
shooting into a crowd, 377; statement of deceased 
in presence of accused, 436; testimony at coroner’s 
jury, 77; threats, 16, 137, 237; under federal law, 176; 
when justifiable, 247. 

Hospitals, compensation of extra physicians, 157. 

Husband and Wife, abrogation of community prop- 
erty, 117; accounting of husband for use of wife’s 
money, $57; act of purchase, 438; agency of husband 
to employ un attorney for his wife, 137; agreement 
to pay wife annuity, 36; assumption of husband’s 
debt, 457; confidential conversation may be proved 
by eaves dropper; 117 conveyance in fraud of mar- 
tial rights of second wife, 137; eonveyance of mar 
ried women under statute, 197; conveyance to 
husband, 277; convenants to pay money, 59; debts 
due husband from wife, 177; descent of community 
property, 157; estate by the entirety, 497; gift to 
husband presnmed, 377; husband as wife’s agent to 
sign notes, 197; husband nota party to mortgage, 
77; information of wife ahandonment, 59; joinder 
of wife in mortgage deed, 177; linbility for torts of 
wife, 257; liability of father-in-law for support, 36; 
liability of husband for wife’s necessaries, 197; 
mortgage of wife’s propertv, 18; conveyance of 
communitv property, 137, 318; note of married 
women, 216; post nuptial settlement, 36; proof of 
loan by wifeto husband, 18; proof of senarate 
property by declarations in wife’s will, 117; pur- 
chaser of community property as innocent pur- 
chaser, 257; requisites of charge of abandonment, 
157; right of married women to resist judgment in 
default, 377; right of married women to sue, 336; 
right of wife to excess of funds on foreclosure sale, 
157; security or nayment of husband’s debts hy 
married women, 98; separate maintenance, 457-477; 
war as affecting the relation, 337; where husband 
runs business for wife, 277; wife’s recovery for 
“loss of time” from injury, 216; wife’s recovery for 
medical services, 217; wife’s separate estate, 477. 

Illegality, contract to prevent prosecution, 357. 

Improvements, subjection to payment of claims, 337. 

Indemnity, interest, 438; mortgaged property as secu- 
rity, 438; offer of employee to account, 438; releas- 
ing security, 36. 

Indemnity Insurance, failure to notify insurer of 
clerk's sneculation, 377; insuring railroad’s liabil- 
ity fer injuries, 357. 

Indians, acceptance of allotments as to citizenship, 
377; assignment of script, 377; federal jurisdiction 
of action by Indian for false imprisonment, 137; 
half-breeds as subject to taxation, 18; intoxicating 
l'quors, 77; not subject to criminal law of state, 137; 
reservation as taxing district, 36. 

Indictment, liability on bond, 237. 

Indictment and information, caption, 177; degree of 
murder and manslaughter. 98; election between 
two counts, 197; erasures in an indictment, 137; 
evidence of violation after information, 177; fail- 
ure to make a letter plain, 417; filed in vacation, 
217; meaning of words “or otherwise.” 257; right to 
indict after failure of information, 137; second in- 
dictmert for seme offense, 377; separate indict- 
ments, 257; verification. 59. 

Infants, action for slander, 457; appointment of 
guardian ad litem without service, 357: duty of 
pleading waiver, 299; errors of attorney, 18; laches, 
217; malice in child over seven, 98; next friend, 
4288; payment of attorney employed by next friend, 
157; removing disabilities, 197; retaking property 
sold to minor, 157; suit by guardian, 497; tort aris- 
ing out of voidable contract, 137. 

Inheritance Tax, estimating values, 318. 





Injunction, action on bond, 217; action on common- 
law bond, 877; against railroad commissioner for 
fixing rates, 377; sgainst underpinning private 


buildings, 988; concurrent jurisdiction, 457; 
contempt, 18; eceunsel fees as element 
of damages, 377: elevated railroad, 497; 


enforcing uction on appeal bond, 157; enjoining 
acts which are criminal offenses, 1388; enjoining en- 
forcement of penal ordinances, 217; enjoining 
gambling at horse races, 197; enjoining police de- 
partment from enforcing law, 837; hearsay evi- 
dence, 477; labor strikes, 59; natur»l gas lease, 497; 
nendente lite, 277; preventing collection of fine, 
257; restraining enforcement of legislative act, 77; 
restraining orders, 77; restraining penal action, 
457; revival on death of plaintiff, 277; right of 
private citizen to restrain public trespass, 77; 
right to restrain alteration of building contrary to 
ordinance, 237; sale of land under deed of trust, 36; 
threatening manner of striking workmen, 
mandatory temporary injunction, 318; tocompela 
railroad to furnish cars, 188; to preyent conversion 
of corporate funds, 357; writ of nossession, 36. 

Innkeepers, responsible for horse, 157. 

Insane Persons, agreement to construe will void, 18; 
appointment of conservator without notice to 
lunatic, 217; capacity to sue, 457; inquisition with- 
out notice, 177; judgment aga'nst conservator, 497; 
liability on contracts, 117; mandamus to compel 
hearing of application to be declared sane, 237; 
repudiation of sale by guardian, 198; traversing the 
inquisition, 157. 

Insolvency, chattel mortgage, 357; preference, 277; 
rights of grantee and creditor, 417; right of insolv- 
ent to employ attorney, 357. 

Insurance, a lighted match not a “fire’’ where ex- 
plosion wrought the damage 138; absolute judg- 
ment against mutual company, 59; admission of 
insurance by local sgent, 138; assessments, 36; 
authority of agent, 277; avoidance becauses of 
assignment, 157; breach of warranty 458; 
breach of warranty as to age 77; change 
of by-laws, 458; complaint held demurrable, 
458; construction of bond, 458; delegation by gen- 
eral manager of right to receive premiums and 
issue receipts, 138; divorce beneficiary, 458; ex- 
pulsion of members, 458; insurance sgents, 77; 
inurement of insurance on mortgaged property,217; 
law restricting combinations void, 77; liability of 
officers for agent’s negligence, 337; license on pre- 
miums, 417: material questions, 458; measure of 
damages, 477; medical examiner, 497; negligence of 
insured in not reading policy, 138; non-payment of 
premiums excused by lack of notice, 188; notice, 
477; objection by reinsurer, 458; payment to lega- 
tees, 77; policy, 497; powers of sgent, 188; rein- 
statement, 477; representations, 77; right of in- 
surance company to loan money, 377; right to 
insurance obtained while debtor was involved, 117; 
secret instruction of insurance sgents, 117; time of 
commencing action, 477; ultrs vires, 458; validity of 
acts providing for service on a representatives,438 ; 
waiver, 117, 217, 457. 

Interest, interest on sufficient nayments of interest, 
398; laws controlling rate, 157;on wages, 36; sure- 
ties on bond, 59. 

Internal Revenue, assignment of insursnce policy 
need not be stamped, 18; failure to affix stamp to 
instrument, 36; postal card notice by warehouse. 
men, 398; rightto fix stamp after delivery, 318, 377; 
stamp act, 497; stamp on sheriff’s certificate on 
foreclosure, 299. 

Interpleader, another claimant, 438; does not lie be- 
tween judgment claimants, 138; right to compel, 


318, 
Intoxicating Liquors, a trade held to be a sale, 138; 
allegations of indictment, 877; appealing from 
issuance of license, 157; application of license, 36; 
assessment of liquor traftic, 18; cor flict of general 
and special legislation, 117; equitable relief, 477; 
express company coilecting c. o. d., 118; hotel 
keepers, 477; irregularities in election as defense, 
899; license, 477; licensing druggist, 157; limiting 
night hours, 118; ordinance of municipality, 86; 
hysician’s assistance, 77; power of city to regu- 
ate drinking saloons, 138; presumptions from 
possession, 457; proving knowledge on sule of in- 
toxicant, 377; question of agency for jury, 18; re- 
covery against county, 497; revoking license with- 
out refunding, 237; sale and keeping, 77, 157, 288, 438, 
477; sale to minor, 36; sales by pharmacist, 118; 
subrogation of sureties on bond for tax judg- 
ment, 36; suburban districts, 277; surrender of tax 
certificate, 36; unjustly prosecuting only one 
saloon, 438; warrant insufficient, 477; wife’s dam 


ages, 438. . 
Irrigation, mandamus toe compel sale of water, 277; 
right to condemn Jand, 238. 
Joint Stock Companies, demand of election, 37. 
Judges, authority of special judge, 18; disqualification, 
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77, 118, 198; in chambers, 98; liability for trust 
funds, 198; liability to litigants, 157; right of special 
judge, 377; son of judge as counsel, 238; stipulation 
selecting special judge, 177; subsequent judge re- 
versing prior judge, 257. 

Judgment,abandonment of suit,238 ;action tocancelisa 
direct attack,217 ;amending record to show a tender, 
257; collateral attack, 118, 257, 497; collateral attack 
of erroneous judgments, 118; conclusion adverse 
to plaintiff, 337; conclusiveness, 198, 238, 377, 899; 
consent decree, 198, 277; damages, for taking prop- 
erty does not bar action for taking, 118; date of 
lien, 497; decree against unknown owners, 77; de- 
fault, 477; default without personal service, 177; 
defenses on motion to revive, 118; effect of lien ,277; 
enforcement of foreign judgment, 277; entries 
nunc pro tune, 198; entry of judgment by initials, 
1/7; error, 417, 497; exceeding demand, 497; extra- 
territorial validity, 318; failure to intervene, 458; 
filing amended complaint, 299; final decree, 37; tor 
money lost at gaming, 157; foubded on pleadings, 
157; fraud in obtaining judgment, 177; incon- 
sistency, 497; insufficient findings, 387; invok- 
ing res judicata by demurrer, 198; issue of 
execution, 417; judgment on demurrer not a 
bar, 118; levy against town and not county, 
37; lien, 37; mution to set aside, 87, 417; motion to 
vucute after setting aside, 357; notwithstanding 
verdict, 37; opening default, 18, 399, 458; opening 
judgment on motion of surety, 337; pleading u 
judgment, 118; publication, 477; records of other 
uctions, 387; relief against fraudulent satisfaction, 
177; report of réferees,37; res adjudicata,59,77,98,198, 
238, 277, 299, 319, 387, 378, 458, 477, 497; return of serv- 
ice, 59; reviewing judgment after limitation, 118; 
right of court to awend order in term, 177; right to 
lien, 819; right to set aside, 357; scire facius to 
keep ulive, 378; set off, 299; se:ting aside, 77, 138, 
497; statute extending time of judgment, 337; tux- 
ing costs, 77, transcript of United States district 
court judgment as evidence, 299; unborn parties, 
277; vacating, 18, 77, 217, 257; warrant of attorney.to 
confess judgment, 77; what a default admits, 198; 
where plaintiff after demurrer declines to plead 
further, 177. 

Judicial Sales, appraisal, 497; purchase from bona fide 
purchaser by one with notice of fraud,198; reversal 
of decree of sales, 257; subsequent defendant, 77. 

Jury, application for order on administration, 18; 
challenges, 37, 438; disqualification, 118, 177, 257; 
exclusion after challenges are exhausted, 257; 
fuilure to disclose relationship, 238; improper 
challenge, 238; invompetency, 277; insufficient re- 
turn of sberiff,198; misdescription in affidavit for 
special jury, 417; per-mptory challenges, 299, 417; 
qualifications, 99, 299; right of trial by jury, 37; 
right to summon sal+sman, 357; scruples sgainst 
capital punishment, 837; suit for penalty, 438; sum- 
moning jurors, 497; uncontradicted evidence, 458; 
waiver, 417. 

Justices of the Peace, action by consent, 99; ap- 
peal bond, 217; appeals, 133; appointment, 
198; cases tried at same time, 399; commt- 
ment of prisoners, 59; counterclaim, 37; deputizing 
private persons, 417; failure to enter bill of par- 
ticulars, 177; jurisdiction, 435, 477, 497; process re- 
turnable to other district, 378; questions of law, 
337; relying on justice. 277; taxation of costs, 177; 
trial de novo on appeal, 299. 

Labor, compensation under eight-bour law, 77; licens- 
ing of immigrant agents, 118. 

Laches, actions to recover real estate, 357. 

Landlord und Tenant, acceptance of rent from 
sublessee, 217; action of forcible detainer, 37; ad- 
verse pong: by sublessee, 217; adverse posses- 
sion of tenant, 18; agreement to convey to tenant, 
87; assignee of lease, 59, 277; consent to tenant’s 
subletting, 277; crops of cotton on sbares, 258; cus- 
tom making demand for rent unnecessary, 357; 
damages for wrongful holding over, 217; danger- 
ous premises, 497; defective gee 277; eviction 
of tenant, 399, 488; foreclosing landlord’s lien, 417; 
holding over without consent, 258; immaterial evi- 
dence, 118; interest of landlord in lease to recover 
possession, 258; inurement of judgment in tenant's 
favor, 118; lease of farm on shares, 258, 488; lease 
on shares, 18; leasing premises already occupied, 
157; leseor’s liability on covenants after convey- 
ances, 157; lien, 217. 299; presumption asto lessor 
in mining lease, 387; recovering damages for dis- 
tress in rent, 157; re entry for failure of lessee to 
comply with covenant. 319; reletting as surrender 
of lease, 198; repairs, 277; rescission of contract, 
458; restitution after tenant holds over, 217; right 
of tenant to dispute landlord’s title, 899; right of 
tenant to farm crops, 439; set-off against rent, 458; 
sublessee as trustee for lessee, 177; subsequent 
leases construed together, 357; surrender of pos- 
session, 477; tenancies at will, 138; tender of rent 
precluding recovery of possession, 138; unskillful 





repairs of 
premises, 217; waiver of lien on crop, 159. 

Larceny, allegation of venue, 99; attempt, 497; charge 
as toseparate taking oftwo pieces of property, 
198; evidence of brand on a cow, 417; grade of of- 
fense, 458; instructions, 477; kleptomania asa de- 
fense, 18; larceny of a note, 198; ‘‘lawful money of 
the United States,” 378; mortgaging stolen prop- 
erty, 177; proper information, 337; property of un- 
known owner, 299; proof of ownership, 337; re- 
cently stolen property, 99; sufficient proof. 118; 
taking property with consent of officer, 378; taking 
under claim of right, 238. 

Lease, fixing rent annually by resolution 158. 

Libel and Slander, allegations of applicstious, 458; call- 
ing onea “thief,” 118; charging public officers, 18, 
857; declaration of extrinsic facts for identification, 
357; imputing want of chastity, 118; injury to feel. 
ings, 477; libel on @ class of persons, 37; minutes of 
museum bvard as evidence, 357; pleading, 458; 
publication of pleading not priviledged, 37; puni- 
tive damages, 198; “‘thiei’’ as an actionable word, 
299; words charging incontinency, 177. 

Licenses, butchers and cattle buyers, 177; criminal lia- 
bility for doing business without, 3/8; delegating 
power to impose license fees, 158; employment 
agencies, 158; laying water pipe, #55; legal class- 
ifications, 439; license tax on street railway, 399; 
miscellaneous, 158; money loaning, 429; right to 
sell farm products, 158; sale of curtle, 177; tax on 
business, 18, 417. 

Life Estates. effect of power of sale in life tenant, 378; 
taxes, 439. 

Life Iusurance, acceptance of application. 458; agree- 
ment to exchange, 37; assignability, 417; cancella- 
tion, 439; constitution of policy, 37; defense of sui- 
cide, 177; defense under “incontestable” clause, 299; 
effect of false statement in application, 319; effect 
of infant's warranties, 337; execution of assign- 
ment of policy, 37; false stutements of conditions, 
198; limitation in policy as to bringing suit, 358; 
misstatements, 277; pleading fraud or misrepre- 
sentations, 138; release by beneficiary, 299; right of 
one advancing dues,217; rights of assignee,319; state- 
ments of examining physician, 217; subagents, 18; 
suicide, 497; suicide clause, 277; surrender by in- 
fant, 4389; vested interest of beneficiary, 18, 337; 
‘‘vyoluntary exposure,” 217; waiver of objection, 453; 
warranties, 258; where beneficiary perish in a com- 
mon disaster, 277. 

Limitation. of Actions, absence of defendart from 
state, 277; absence of mortg»gor from state, 258; ac- 
crual of action for malicious prosecution, 99; action 
against insolvent corporation, 319; action by re- 
mainder-man, 18; action by surety on pote to fore- 
ciese, 278; action to recover money received, 37; 
admissions, 458; against remainder-man, 217; sp- 
rropriation of payments, 337; as against infants, 
198; bonds payable on demand, 217; burden of 
proof, 158; changing prayer of bill, 299; commenre- 
ment of action to sequestrate property of corpora- 
tion, 87; commencement of statutes operation, 118; 
commencing to run, 77; deception causirg claimed 
to be barred, 439; effect of renewal note, 358; failure 
of attorney to commence suit, 258; final report of 
an administrator, 399; fraud, 258, 458; guardian’s 
rlea, 439; implied trust, 337; indorsement of credit, 
37; limitation of action on certificate of deposit, 
358; loans to husband by wife, 497; one of several 
parties to bill barred, 177; part payment, 37, 
258, 378; partners, 59; payment on account, 
417; payments under coutract of enompro- 
mise, 399; penalty, 57; personal liability of 
corporation directors, 337; persors of unsound 
mind, 258; proof of new promise, 238; removal to 
another state, 37; repudiation of trust, 138; right to 
foreclose where mortgagor is absent from state, 258; 
running accounts, 99; running of statute against 
mortgage, 138; several notes hecoming due when 
one is unpaid, 217; specific performance, 259; tolling 
the statute, 299, 358; vendor’s lien note, 198; wife’s 
right of action for trespass, 439. 

Lis Pendens, bill for division, 238; order of new trial, 


landlord, 138; unsuitability of leased 
9 


te 

Loans, knowledge of borrower’s illegal purchase, 191. 

Logs and Logging, judgment claim and lien, 378; stream 
navigable for logging. 138. 

Malicious Mischief, proof of malice, 337. 

Malicious Prosecution, bad character of plaintiff, 158; 
charging theft, 358; communicating all facts to at- 
torney, 177; defenses, 258; false affidavit as to com- 
mission of crime, 158; good faith as a defense, 378; 
journal entries of court as evidence, 118; loss of 
credit, 177; when damages are recoverable, 417. 

Mandamus, against city treasurer to set aside school 
taxes, 37; bill of exceptions, 458; board of assessors, 
78; citizens’right to compel removal of street stand, 
118; compelling city or county to pay claims, 153, 
178; comyelling execution of quasi judicial power, 
358; compelling sheriff to return execution, 258; 
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controlling auditor in letting contracts, 258; costs 
of succession, 337; discretion of circuit judge, 18; 
for salary due, 275; issuance of liquor license, 177; 
issuance of road tax receipts, 158; jurisdiction, 417; 
motion to supersede a writ of mandamus, 319; 
property owner’s petition, 477; remedy in equity, 
18; reviewing orders dismissing appeal, 37; right to 
copy public records, 337; suspending juagment of 
mandamus, 117; taxation of costs aguinst county, 
217; title to office, 158; to compel clerk to approve 
supersedeas bond, 337; to compel comptrolier to 
collect tax, 238; to compel criminal clerk to enter 
sentence, 399; to compel discretionary board to act, 
378; to compel entry of tees in probate proceeding, 
18; to compel officer to pay Over state moneys, 458; 
to compel permission to inspect corporate books, 
417; to compel selectmen to allow damages, 238; to 
compel supervisors to let contract, 417; to compel 
treasurer to accept tender, 417; to cowpel treasurer 
to pay school bill, 158; to permit district attorney 
to represent state, 217; to restore to office, 378 ;to re- 
verse decisions a3 to costs, 378; to settie bill of ex- 
ceptions, 278; useless act, 37; village clerk, 493. 

Maritime Liens, lien for repairs and necessuries, 78; 
medical treatment of stowaway, 238. 

Marshalling Assets and Securities, exhausting securi- 
ties, 138. 

Marriage, alimony on annulment of marriage, 299; 
annulment by third parties, 258; annulment tor 
fraud, 489; common law marriage, 319; disproving 
marriage, 417; insanity as avoiding a warriage, 337; 
presumption of divorce in order to sustain subse 
quent marriage, 118; proof of marriage after meri- 
tricious union, 99. 

Master and Servant, action for death, 478; admissibil- 
ity of evidence, 478; assuming risk of felluw-serv- 
ant’s incompetency, 177; assumption of risk, 18, 48; 
59, 78, 158,177, 238, 258, 278, 319, 337, 399, 439, 458, 4738, 
498; burden of proving unsuitability of materials-, 
358; complying with foreman’s orders, 158; con- 
tributory negligence, 459; contributory negligence 


as u defense tu a wiliful wrong, 118; dungerous~ 


machinery, 498; deck hand and mate of vessel as 
fellow-servants, 337; defective apparatus, 78, 133, 
158, 399, 478; elevator Operator leaving elevator, 353 ; 
evideuce, 38, 498; failure to furnish sufficient men, 
78; failure to inspect, 478; fuilureto inspect appli- 
ances, 218; failure to obey rules, 258; failure to rein- 
edy detects, 218; failing to comply with custom as 
to safe scaffolding, 158; failing to inspect machine, 
417; fellow-servaunt, 38,99, 138, 178, 198, 337, 858, 378, 
417, 478; giving warning of danger, 238; injury 
through disobedience, 337; injury to lineman of 
electrical company, 18; luvorer’s 1ien, 459; liability 
for causing arrest of passengers, 338; liability for 
latent defects, 338; liubility for servant’s hitting 
customer, 258; liavility of railroad for injury to 
brakeman, 378; Mubility of volunteer servant, 399; 
master delegating his duty, 18; mine boss transfer- 
ring duties to employee, 19; negligence, 19, 218, 459, 
478; notice of lien, 498; ordered into danger by mas- 
ter, 388; protection from strikers, 418; punitive dam- 
ages for injury to inexperienced boy, 418; question 
for jury, 478; railroads, 38; rules of master, 319; safe 
place to work, 78, 118, 138, 218; scope of employ- 
ment, 299; servant accepting dutyto repair, 158; 
servant of others, 78, 478; servant’s duty of inspec- 
tion, 218; servant’s lack of knowledge of defect, 178; 
volunteer service, 198, 388; wagon dr.ver of express 
company, 78; warning employee of danger, 78. 

Mechanie’s Liens, against community property, 378; 
application of payments, 378; building contract, 
498; constitutionality, 399; contracts, 498; costs, 69, 
$38; cross bill alleging damages, 178; demand, 38; 
destruction ef building by fire, 378; filing accounts, 
338; filing lien, 258; knowledge of mortgage of im- 
provements, 78; liability of murried woman's prop- 
erty in hands of purchaser, 118; liability of owner, 
378; materials not used in building, 378; necessity of 
remixing, 218; one in possession under contract of 
purchase, 119; premature filing, 418; priority of 
laborers and material-men, 838; reviewable by ap- 
peal, 119; right of tenant to charge, 38; subcontract- 
or’s lien, 338; subcontractor’s right, 78, 498; suffi- 
ciency of petition, 19; taking chattel mortgage, 19; 
wife’s right to allege invalidity of lien, 19. 

Mines and Minerals, abandonment of quarry, 338; 
consideration in oil lease, 399; defective appli- 
ances, 358; denying landlord’s title where mineral 
is discovered on adjoining land, 119; discovered 
on adjoining land, 119; discovery within existing 
location, 238; expert evidence as to flow of gas or 
oil, 378; failureto give proper support to surface, 
99; location, 59; location certificate, 459; location of 
claim, 218; liability of mine owners to furnish 
props, 278; natural gas lease, 498; notice of forfeit- 
ure, 338; posting notice of cliam, 878; proving 
‘‘actual discovery,” 88; relocation after entry, 178; 
—— of fixtures, 139; rightto portion of sur- 

, 358. 





Mistake, mutual mistske of fact, 418. 

Monopolies, exclusive right to use switch track, 139; 
relief of monopoly against a Monopoly,59; restraint 
of trade, 439. 

Mempraee puting notes in judgment, 259; acceptance 
of trustee, 99; adverse pussession, 139; agreement 
to extend time, 418; agreement to reconvey, 
38; application of proceeds, 478; appointment 
ot new trustee, 278; appointment of receiver, 
498; assignment, 278, 89, 439; assumption of 
personal liability, 498; attorney’s fees, 498; be- 
fore patent, 59; constructive notice, 258, 358; 
counsel fee as lien on land, 418; counsel 
fees on foreclosures, 218; date of rehuering de- 
cree, 278; deed, 478; deed of equity not a mortgage, 
78; defenses to action for surplus, 119; deficiency 
judement, 78, 178, 338; duty of appraisers, 416; 
equity of redemption, 498; erroneous decree as 
attecting sale, 418; excessive decree on foreclosure, 
278; extension of rightto redeem, 218; extension of 
principal, 198; fee of master to approve decree. 278; 
fictitious conveyance, 38; filing evidence of title, 
168; foreclosure, 38, 119, 139, 278, 299, 319; grantee 
fuiling to pay mortgage, 78; irrigation plant, 418; 
merger, 358; merger of surety with subsequent 
conveyance, 399; deed of trustee, 19; no lien with- 
out proper acknowledgment, 178; nutice of fore- 
closure, 299; parol proof, 418, 439; payment to payee 
after assignment of murtgage is recorded, 139, 
possession, 498; powers of trustees, 258; priority, 
258, 498; protection, 119; proving absolute deed to 
be mortgaged, 418; purcnaser of debt, 78; receiver’s 
lease of property, 238; release of persoval liability, 
478; releasing mortgages for quitclaim, 38; rescind- 
ing for inadequacy of price, 259; right of convey- 
ance, 38; rigbt of second mortgagee, 78; right to 
enforce out of any parcel covered by mortgage, 
358; right to intervene, 498; sale by substitute 
trustee, 198; securing usurious loan, 38; senior and 
junior mortgagees, 38; settlement, 398; showing 
fraud in execution, 439; specifying time of sale, 
238; subsequent mortgagee’s right tu redeem, 218; 
survivorsbip between mortguge trustees, 178; 
time to redeem, 278; to secure purchase price ot 
land, 838; validity of statute requiring sale on ua 
certain day, 238; voluntary conveyance, 38; waiver 
of lien, 358; when mortgage is liable for rents, 178. 

Sietiau, Sass to give notice of motion, 189; redoc ket- 


ing, . 

Motion to Nonsuit, effect on counterclaim, 358. 

Municipal Corporations, action on bonds for public 
improvements, 38; appointment of fire and police 
commissioners, 238; apportionment of cost of im- 
provements, 278; apportionment of expenses, 498; 
approval of mivutes, 238; assessment, 59, 78, 79, 198, 
278, 338, 358, 378, 418, 479, 498; authority to purchase 
land for reservoirs, 399; authority to tax, 59; care 
as to public walks, 388; child drowning in sewer, 
119; constitutional law, 498; constitutional limita- 
tion of indebtedness, 78, 119, 158, 218, 439; construc- 
tion of sewage, 478; construction of cross w#lk, 439; 
contracts, 38, 478; contr:butory negligence in wa'k- 
ing on slippery sidewalk, 139; contro! of streets, 38; 
councilman, 478; cover of cutch basin, 358; crossing 
a street at wrong place, 259; damages anu benetite, 
478; defective sidewalk-, 299, 439; disconnecting land 
from town, 78; dismissing police officers, 338; duty 
to erect barriers, 478; election to ratify water con- 
tract, 19; enforcing judgment »gainst a city, 139, 
enforcing police regulations, 439; estimate of cost, 
478; extending drain, 238; extent of debt, 478; fuil- 
ing to require public contractor to give bond, 189; 
failure to carry out Original plan of street paving 
319; g:ving city rights by statute not given by char- 
ter, 418; guarding elevator shafts, 38; houses of ill- 
fame, 38; illegal issuance of bond 238; implied con- 
tract to pay for services of street supervisors, 238; 
injuries from uncovered ¢ ellar, 358; injury on side- 
walk, i9, 78, 178, 238; insufficient description of im- 
provements, 35; irregularity in street assessment 
proceeding, 99; liability for exposing prisoner to 
smallpox, 119; liability for not accepting lowest bid 
for street improvements, 99; liability for proper 
sewer construction, 99; liabillty of bonding com- 
pany, 458; liability of one riding bicycle on side- 
walk, 319; licensing street vendors, 99; lien for 
improvements, 78; limited to amount Claimed, 119; 
misappropriation of public funds, 478; monopoly 
as a defense, 278; negligence, notice cf claim, 38; 
notice of defect in s:dewalk, 218; obstructions, 278; 
oral agreement of mayor and aldermen to 
return money ultra vires, 139; ordinance as 
evidence of negligence, 399; ordinance forbid- 
ding public addresses, 99; ordinance in conflict 
with state law, 418; overissue of bonds, 59; pay- 
ment of salaries where city is in debt, 78; penalty 
against keeping dog, 319; penalty for violating 
ordinances, 498; powers of city officers, 418; pre. 
venting obstruction of public street, 178; property 


owner’s duty to {repair sidewalk, 158; proving 
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contributory negligence by city, 38; provisions for 
liability of contractor for any damages resulting, 
418; public Improvement, 498; railroad tracks, 478; 
recovery forservices of police officer, 198; repair- 
ing fire alarm system, 259; requisites in passuye of 
ordinance, 178; requirement of written notice of 
claim, 119; rigut of taxpayer to enforce rights of 
city, 299; right to issue commercial paper, 119; 
right to tuke census, 218; scattering paper, 479; 
sewer assessments, 499; sidewalk improvements, 
198; sidewalks safe for bicycles, 38; taxpayer’s 
right to prevent illegal contract, 300; tearing down 
infected hospital, 278; term of office, 499; un- 
reasonable ordinance, 198; unwarranted extension 
of franchise, 178: vacation otf plat, 459, void 
specification for street improvements, 438;’ water 
works, 79; widening street by consent, 99. — 

Names, difference in spelling 259; idems sonans, 199; 
proof of signatures, 178; tax sale, 479. 

Navigable Waters, accretion, 418-459; building wharfs, 
218; control by municipality, 19; release of public 
rigots, 479; staking Danks of stream, 215; tide 
wuters, 59. 

Ne Exeat, when issued, 300. 

Negligence, ability of railroad to avoid injury, 418; 
admissibility of evidence, 499; allegation of negli- 
gence, 319; care requireu of owner, 479; children 
as trespassers, 38; collision between car avd 
wagon, 178; concerning negligence of defendants, 
338; connecting carriers, 499; contributory negli- 
gence, 17, 79, 158, 178, 239, 269, 278, 319, 338, 358, 418, 479, 
499; gross negligence, 399; elevated bins, 19; evi- 
dence as to elements not pleaded. 399; fires, 39, 178, 
379; frightening horses, 158, 199, 278, 379; imputable 
negligence, 158, 218, 358; iutervening agencies, 119, 
239; invitation to Children, 178; jumping from 
elevator, 199; liability of manufacturer for vefects, 
199; look ana listen rule, 19, 259, 440; ma'practice of 
physicians, 259; meaning of *“‘ucciaent,”’ 178; moth- 
er’s negligence resulting in injury to cuild, 39; 
negligence of fellow-servant, 99; negligence of 
parents, 439; pleading act of God in aischurge of 
surface wuter, 418; presumption of negligence, 439; 
question for jury, 499; selling dangerous drvg3, 
418; starting wagon before passengers were satcly 
arranged, 358; sufticiency of complaint, 479; taking 
question of cuntributory negligence from jury, 59; 
trespassing child, 378; waiver of rules, 489; what is 
an ‘tact of God,” 439; when a question of law, 178. 

New Trial, amendment nunc pro tunc, 178; contract, 39; 
costs as condition precedent, 17; cumulative evi- 
dence, 278; discretion of court, 119; erroneous in- 
struction, 19; error in instruction, 239; failure of 
attorney to produce papers, 338; fuilure to sum. 
mons all of special venire, 119; ground, 278; grounds 
for orders not stated, 11°; iil: gal depositions, 158; 
jurors, 479; letter book as cumulative evidence, 
319; newly-discovered evidence, 79, 218; nominal 
damages, 79; refusal to hear demurrer, 439; rela- 
tionship of jurror to accused, 119; settling state- 
ment, 89; specifying particulars, 239. 

Nonsuit, reviewing rulings after nuovsuit, 119; when 
nonsuit is error, 239. 

Notaries, oaths, 

Notary, negligence in ascertaining identity, 59. 

Notice, constructive notice of executor, 338; loss of 
wife’s society as an element of damages, 399; suffi- 
cient publication, . 

Novation, assumption of debt by defendant, 259. 

Nuisance, abutting nuisance authorized by city, 278; 
injunction against nuisance created by plaintiff's 
grantor, 338; private stable, 259; requisite of indict- 
ment, 158; stepping stone on stone walk, 158. 

Officers, changing boundary lines as affecting title to 
officer, 159; contract to take less sum than that fixed 
by law, 418; damages against usurper, 439; dimin- 
ishing salary, 259; increase during term of office, 
359; length of term, 899; liability for acts under 
unconstitutional legislation, 378; proper mode of 
ouster by quo warranto, 159; retention of salary, 
259; right of public board to suspend, 379; right to 
fix salary, 259; right to hold over, 418. 

Parent and Child, abandonment of child,.139; liability 
for euppce®, 319; right of father to custody of child, 
19; right of father to reclaim child, 379; right to 
wages, 259. 

Partie-, defect of parties defendant, 459; departure by 
substitution of names, 239; failing to demur to de- 
fect of parties, 319; intervention, 479; misjoinder, 
39, 459; partners as defendants, 419; wrong names, 


259. 

Partition, accounting of rents and profits, 179, 239; at- 
torneys’ fees, 119; claimant under invalid tax deed, 
259; exceeding powers, 459; necessity of commis- 
sioners, 199; orphan’s court, 59; parties holding 
liens not necessary parties, 159; trustee in deed of 
trust as necessary oye p 419. 

Partnership, application of debt of firm debtor, 379; 
application of firm property to individual liability, 
179; appointment of receiver, 379; assumption of 





debt, 479; attaching individual property of non- 
resident partner, 300; claims in competition with 
tirm creditors, 359; contract of co partners for the 
firm, 218; corporation as a partner, 159; declaration 
of partner as proof of relation, 218; duration, 278; 
excluding partner from business, 399; failure to 
perform partnership duties, 159; hoiding out as 
partner, 218; proper prayer for relief, 338; ratifica- 

+ tion of trust deed, 218; right«f majority, 60; rights 
of surviving partner, 319; rule of accounting, 259; 
sale of goou will, 359; when dender to partnership 
becomes a partner, 139. 

Party Walls, easement based on contract, 39. 

Patents, accounting for infringement of dormant pat- 
ent, 179; contributory infringement, 359; damages 
for intringement, 459; defense to action in royalty, 
159; degree of utility, 218; evidence of utility, 139; 
extension of reissue, 399; infringement where spec- 
ifications do not refer to feature, 139, 

Paupers, busband as pauper failing to support insane 
wife, 60; liability of town for support, 259; liability 
of townsilp, 419; support of non-resident, 338. 

Payments, applicagion, 19, 259; application by creditor, 
218; burden of proof, 39; by married women, 239; 
crediting payments, 159; detached coupons, 479; 
payment by check, 79; payment by check to avoid 
a forfeiture, 119; payment uncer mistake, 199; 
pleading, 459; presumption from receipt of interest, 
400; receipt, 60; recovery, 239; right to discount, 
439; voluntary payments, 279. 

Penal Statutes, copy of commitment refused to attor- 


ney, 60. 

Penalties, criminal acts punishable by penal ties, 159; 
pleading of defendant, 379. 

Perjury, civil liability, 338; false statement under oath 
which is illegally required, 179; inducing another 
to commit perjury, 179; inducing another to com- 
mit perjury, 179; predicating perjury of afti- 
se 139; proof, 199; proving record uf testimony, 

17 


Perpetuities, extent of limitation, 199; suspension of 
alienations, 459; twenty-one years without a life 
in being, 338. 

Personal Injuries, evidence, 19; evidence of specific 
injuries, 359; furnishing nurse as evidence of 
liability, 289; right of defendant to personal exami- 
nation, 338. 

Physicians und Surgeons, damages, 479; items in 
doctor’s bill, 19; licenses, 39, 119; malpractice, 79, 
359, 489, 459; persons practicing Obstetrics, 239; 
right to practice osteopathy, 559; sufficiency of 
complaint, 479; what are “reputable” dental col- 
leges, 359. 

Pleading, affidavits of demand, 499; affidavit to put in 
issue genuineness of signature, 339; amendment, 
60, 79, 279, 419; answer after demurrer overruled, 
499; argumentativeness, 279; bill of partieulars, 
499; counterclaim, 499; curing Omission by verdict, 
199; declarations sufficient after verdict, 479; 
defects, 19; demurrer, 139, 159, 419, 439; filing 
amended petition after trial, 319; incousistent 
pleas, 179; independent pleas, 239; leave to amend 
after motion for nonsuit, 300; legal capacity to 
sue, 419; liberal construction of demurrer, 300; 
list of items, 19; objection to sufficiency of facts, 
339; opinions, 499; plea in abatement, 19; set off, 
479; striking out as privileges, 199; striking ont 
Sbam answer, 39; subsequent demurrer, 199; 
sufficient allegation of negligence, 39; sufficient 
complaint, 19; uncertain averments, 419; vari- 
ance, 99; waiving defects, 19, 79, 139, 199; what 
constitutes a departure, 239. 

Pledges, certificate of stock,459; enforcing collateral 
security, 159, 339; forged certificate of stock, 440; 

arties on foreciosure, 179; pledges and creditors, 

79; right to pledge warehouse receipts, 339; subject- 
ing real estate as security, 199. 

Presumption, where defendant does nottestify, 219, 


Principal and Agent, admission of agent, 339; author- 
ity of agent 119, 199, 279, 339, 459, 499; bank cashier, 
499; declaration of egent, 339, 459; defense, 499; de- 
fense against principal good sgainst agent, 259; es- 
tablishing agency, 79; expenditure occurring be- 
cause of agent’s negligence, 219; implied powers, 
400; issuing money orders without charges, 379; 
liability of agent for accepting unauthorized con- 
sideration, 319; liability of agent in making loan, 
239; notice to agent, 339; payment to agent, 279; pre- 
sumption of general agency, 300; proving agency 
ry. declaration of agent, 279; ratification, 339; rat- 
ification by arpropriation, 39; repudiating agent’s 
agreement, 179; responsibility of principal for 
agent’s exaction of usury, 259; undisclosed agent, 


659. 

Principal and Surety, alteration of notes, 279; applica- 
tion of collateral, 459; contractor’s bond to rail- 
road, 259; creditor of co surety, 99; defense of 
alteration, 39; defense of principal, 440; 
defense that principal was in fault when 
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elected, 319; demand of payment, 479; event- 
ual condemnation bond, 440; extension of time asa 
release of surety, 219, 259; failure to notify sureties, 
239; liability of creditor for neglecting to exhaust 
devtor’s security 139; liability of surety on insolv- 
ency of maker of note, 359; misrepresentations as 
defense, 119; note g:ven to. defraud creditors as a 
defense to surety, 119; release by enlargement of 
risk, 379; right of co-surety paying deed, 419; subro- 
gation of lender to rights of surety, 400; surety on 
note, 259. 

Prisons, indeterminate parol, 300; money owned by 
convict, 79; transferring control of prisons to 
board of freeholders, 159. 

Provate Court, appointment of guardian as a final or- 

‘der, 60; conclusiveness of decrees, 300. 

Process, against executrixes, 359; proof of proper serv- 
ice, 239; publication of summons, 479; service of 
summons against city, 179; service ou foreign cor- 
porations, 119; service on wife where husband had 
left the state, 219; waiving terms of summons, 379. 

Prohibition, injunction against enforcement of city 
ordinances, 239; revocation of letters of adminis- 
tration, 419; to correct errors, 379; when writ will 
be granted, 359; where writ lies, 219. 

Peoperty, situs of [eens ateany 379, 

1 ublic Lands, adjudication in land office, 440; applica- 
tion for additional tract, 279; assignment of desert 
land entry, 419; bona fide purchase, 400; burden of 
proving failure to appraise scnool lands, 419; can- 
cellation of patents, 300; conclusiveness of putent, 
219, 239; contest pending in land department, 239; 
entry of confirmation of homestead, 389; failure 
to furnish plat and certificate, 99; jurisdic- 
tion of state courts, 179; patentability of lands 
vacated under void patent, 199; right of grantee to 
axsert title, 279; sale of land under forfeited title, 


60. : 

Public Offense, disorderly conduct, 476. 

Public Officer, conductor on train, 239. 

Quarantine, request of sanitary commission to sheriff 
to quarantine cattle, 139. 

Quietiug Title, action vy one in adverse possession, 
19; additional complaint, 419; dismissal, 79; reliev- 
ing mortgage from cloud, 379; unknown parties 
residents of state, 99. 

QuoWarranto, assistant superintendent of police, 279; 
corporations domiciled in different counties, 19; 
relator having no interest, 260; rights of private 
citiz sn to question right of public officer, 159; to re- 
cover public office, 419. 

Railroad, action under internal improvement act, 139; 
alteration of grade crossing 159; burden of proof 
for killing live stock, 219; care required in crossing 
double tracks, 339; cattle guards, 400; center of 
rignt of way, 379; charter amendments, 499; com. 
bustible ruboish on track causing fire, 419; con- 
struction of act as to parallel lines, 119; crossing in 
front of engine, 440; damages caused. by sparks, 
279; defective bridge, 499; duty of.engineerto slow 
up when aware of danger, 239; ejécting trespasser, 
260; eminent domain, 499; engineer injured, 39; 
engineer’s testimony, 389; establishment of a 
private railroad, 319; failure to construct plank 
crossings, 179; failure to ring bell as negligence 
239; failure to set brake, 359; failure to signal at 
crossing, 199; fences, 199, 419; frightening children 
by blowing off steam, 260; injury to licensee, 499; 
injury to party boarding a caboose, 139; in- 
structions, 499; killing animals, 239; killing 
live stock, 339; lessor responsible’ for 

torts of lessee, 19; liability for fires, 39, 178, 379; 
license, 19; maintaining culverts, 89; negligence, 
479; negligence of conuecting carriers, 99; neg- 
ligeance of independent contractor, 239; non user of 
right to use land, 199; overlapping railroad grants, 
379; power to lease road, 419; right of way, 39; 
ringing of bell, 39; running at prohibited speed, 
199, 379; statutory right to recover attorney’s fees, 
219; stock gap, 119; trespasser, 129, 199, 260, 339, 419; 
ultra vires stipulations, 300; unavoidable accident, 
459; use of track as walkway, 179; validity of condi- 
tion against liability, 320. 

Receivers, appointment in qualification, 99; appoint- 
ment on ex parte petition, 99;cause of action, 419; 
cont smpt, 120; leave to sue receiver granted in va 
cation, 239; liability for rent of premises in charge, 
19; power of appointment, 159; property subject to 
liens, 139; recovery of fund in receiver's hands, 
120; refusing to postpone hearing, 419; retaining 
fees on turning over funds to trustee in bankrup- 
tey, 159; right to suein foreign state, 339; setting 
aside fraudulent conveyances, 339. 

Receiving Stolen G »0d8, 820; proof of similarity, 179. 

Recognizances, parties, 120. 

Records, burnt records, 279; right of inspection, 79; 
wrongful retention, 219. 

Reference, amendment by court, 199; compulsory 
order, 79; conclusiveness of findings, 179; filing 
exceptions, 219; setting aside reference, 219; where 





calculation of account is simple, 199. 

Reformation of Instruments, mistake, 139, 320, 449, 459; 
uncorroborated testimony, 339; where deed is a 
gratuity, 199. 

Registration, creditors of grantee, 79; judgment im- 
property indexed is not notice, 120; leaving mort- 
2» ge in clerk’s office ,260; probate records as notice, 


Release, by next of kin, 300; consideration, 19; failure 
of isjared party to read, 199; joint tort-feasors, 39; 
terminating obligor’s liability, 179. 

Religion and Religious Societies, appeal from expul 
sion of members, 260; majority faction in church 
cannot transfer church property, 139; rightof dis- 
inissed pastor to appeal to civil courts, ; right of 
members, 499; title to property in corporate name, 


199. 

Remainders, rights of children by prior wife, 359. 

Removal of Causes, because of non residence, 419; 
state against foreign corporation, 239; filing peti- 
tion, 289; foreign and domestic corporations as 
plaintiff, 179; forfeiture of school lands, 400; sep- 
arable controversy, 140. 

Replevin, against co tenant, 219; attorney's fees, 199; 
claim by third persons, 499; damages, 140, 479; 
defendant’s rightful possession, 279; demand not a 
requisite to recovery, 140; effect of traverse, 260; 
facts decisive of the case, 39; judgment, 479; judg- 
ment for value against plaintiff, 179; lack of juris- 
diction, 60; ownership, 99, 440; proof of title, 459; 
pursuing proceeds, 300. 

Revenue, cunstruction of revenue law, 179. 

Review, dismissal of writ, 140; newly-discovered evi- 
dence, 379. 

Rewards, one assisting in conviction, 79. 

Robbery, bad allegation of ownership, 179; instructions, 
279; proving charge, 199; use of wrong word in 
instruction, 39. 

Sales, acceptance to reduced rates, 279; breach of war- 
ranty, 199, 279,419; burden of proof, 479; cancella- 
tion of order, 459; condition as to retail price, 60; 
conditional sale, 20, 359; damages for failure to 
deliver, 200, 219, 820; defenses of purchase, 239; 
delivery to agent, 79; failure of title, 159; failure to 
exercise,option to purchase, 339; goods injured in 
transit, 939; liability for fraudulent statements to 
mercantile agencies inducing credit, 140; merritori- 
ous defense, 499; non delivery of bill of sale, 260; on 
approval, 300; presumption from prepayment of 
freight, 339; purchaser’s lien, 300; recovery of 
freight charges, 120; refusal to pay tor installment 
as excuse for subsequent delivery, 240; replevin 
479; repudiating goods after inspection and 
acceptance, 140; rights of subsequent purchaser, 
279; subsequent shipments after refusal of vendee, 
219; time as essence, 400; waiver of lien for custody, 
479; what constitutes a sale, 339; when promise as 
to working capacity of machinery is not fraud, 359. 

Schonl and School Districts, advertisement for bids, 
479;, awarding contracts, 479; contractor’s right 
where bill exceeds constitutional indebtedness, 
219; de facto officers, 419; discriminating between 
city and county schools, 159; distribution of license 
money, 279; liability for tuition, 39; liability of 
superintendent, 179; misfeasance of superintend- 
ent, 79; refusing to permit teacher to teach, 159; 
revoking school teacher’s contract because of 
marriage, 379. 

Seamen, deserter from foreign ship of war, 379; dis- 
charge in distant port, 400; imprisonment to coerce 
service, 179; insubordination because of intoxica- 
tion, 159; validity of release, 219. 

Seduction, definite date of marriage, 379. 

Set-off and Counterclaim, claim brought after insolv- 
ency of defendant, 419; justice court, 39; partner- 
ship and individual debts, 219; requisites, 300. 

Sheriffs and Constables, authority of probate judges to 
appoint special deputy, 140; compensation, 480; 
de facto officers, 379; failure to return an execu- 
tion, 179; fee, 279; indemnity bond where title is 
disputed, 159; right to sell property, 339; seizin 
crops for rent, 20; suspension by governor, 219. 

Ships and Shipping, criminal liability for operating 
gasoline launch, 159; explosion of steam drum, 20; 
oral representation of shipper as to speed, 219; 
transshipment of goods to second carrier, 489; 
vessel without a lookout, 320. 

Signatures, validity of ‘‘mark’”’ or other symbol, 419. 

Specific Performance, contracts ae ou only one 
party, 419; decree good at time of decree but not 
when bill was filed, 359; defective title, 79; failure to 
make pe FS lumber cutting, 60; modifica- 
tion of contract, 260; offer of performance, 179; to 
compel wife to convey inchoate dower, 300; 
vesting of title on decree, 359. 

States, breach of contract of purchase, 219; rescinding 
contract because of hostility to labor organiza- 
tions, 99; sale of state property, 279; state papers 
as evidence, 159; wrongful acts of officials, 379; 

Statutes, adopted from other states, 279; changing 
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punctuation, 219; construction, 480; construction 
by practice, 400; construction in other states, 359; 
effect of repeal, 379; enrolled bill, 79; extrater- 
ritorial effect, 480; journal entries, 179, 440; munic- 
ipal corporations, 480; one subject in title, 100; 
partly unconstitutional, 3380; passing act under 


veyance from one co-tenant to another, 380; entry 
by the tenant, 180; improvements, 100; ouster by 
stranger under deed from co-tenant, 3:0; purchas 
ing land on foreclosure, 160; sale by co-tepant of 
age cut logs, 20; trespass of licensee of co-ten- 
ant, 


different titles, 179; pleading foreign statute, 440; Tenant, agent’s implied authority, 500. 
plurality of subjects in title, 320; proper construc- Tender, qualified tender no defense, 100; refusal to ac- 


tion, 169; recitals of fact in stutute, 200; re enact- 


cept tender, 260 


ment of whole code, 100; repealing by implication, = title of Unitea States to PhilippinelIslands, 
24 


300; repealing a repealing act, 160; representation 


ou county board, 480; rule of uniformity, 420; Title, constructive notice by recorded trust deed, 420. 
special acts, 20, 120,300; subject mot properly stated Titles to Real Estate, litigated in suit for divorce, 359. 
in title, 180; taking effect upon publication, 140; Torts, committed as agent, 280; inducing one to break 


taxing buiiding and loan associations, 480; test of 


bis contract, 260. 


title, 279; unrexnsonableness, 440. Trade-Marks and Trade-Names, brands of whiskies, 20; 


Stipulation, validity of admitted judgment, 180. 

Street Railroads, care as to children, 100, 260, 380; con- 
sent of abutting owners to railroads, 180; contrib- 
utory negligence, 480; cyclist must look and 
listen, 359; excavation on street, 420; instructions, 
499; Havility of injury to workmen, 400; look and 


fancy designation of food, 440; imitating trade- 
names, 40; refilling stamped bottles, 280; right in 
trade-murk containing the word ‘‘patent,”’ 140; 
right to combine ordinary trade-names, 339; unfair 
trade, use of garbled letter, 140; use of name, 500; 
words in common use, 320. 


listen rule, 359, 380; negligence, 500; presumption Treaties, affected by senate resolution passes by less 


as to those on track, 20; speed of car, 79; stopping 


than two-thirds, 240. 


on signal, 60. Trespass to Try Title, 260; rent, 80; stale demand asa 


Subrogation, assumption of debt of joint mortgagor, 


defense, 140. 


420; exchange of lands, 60; holders under defective Trespass, compliint, 280; cutting down trees, 160, 200; 


power of sule, 400; lender of money used to pur- 
chase land, 79; partners, 440; property subject to 
mortgage and judgment,219; purchaser from heirs, 
120; subsequent indorsee paying judgment, 390; 
volunteer, 89; when money is loaned to pay off 
prior mortgage, 140. 

Sabscriptions, requisite amount not collected, 300. 


entrance owner of homestead land, 380; homestesd 
entrymapn, 180; injunctionto prevent trespass, #39; 
land of trustee, 20; liability of one who accepts 
benefits, 320; mortgagor in possession, 80; right of 
action by tenant in common, 440; right of way as 
defense, 359; sale of land by plaintiff after acts of 
trespass, 20. 


Sunday, execution of recognizance, 120; laws of an- Trial and Procedure, admission of copy of document 


other state, 500; publication of city charter on Sun- 
day, 140. 

Taxation, assessment, 39, 160, 180, 220,320; burden of 
proving authentication of tax bills, 320; burden of 
proving irregularities of tax sale, 420; burden of 
proving non-Hability, 200; building and loan asso- 
ciations, 480; church parsonage rented to another, 
279; collecting tixes for previous years, 380; com- 
wercial fertil.zers, 200; compensation of assistants 
to assessors, 80; contesting tax title, 19@; deficiency 
judgment, 279; descripticn of lots assessed, 279; 
domicile, 279; effectuating void tax deed, 359; 
estoppel to collect taxes marked “paid,” 420; 
excessive payment, 280; excluding from assess- 
ment, 320; ex-wmptions, 39, 140, 160; failure to fill 
out blunk-,200; franchise-,180; ice cut to be sold out 
of state. 160; immunity does not pass by subroga- 
tion, 160; income beuring property of religions 
society, 200; inheritance tax, 39, 60, 320 #80, 459; 
interest on unpaid taxes, 380; interstate commerce, 
600; invalid tax sales, 240; res judicata of judgment 
on taxes of former year, 200; liability of coll+ctors 
de facto, 400; limitation on legislative power, 100; 
national bank property, 320; necessity of tender in 
resisting taxation, 380; notice, 500; notice to de- 
linquent before gale, 180; notice to raise assessment, 
359; notice to redeem, 240; omission of other tax- 
able property, 420; omitted property, 480; payment 
of taxes by owner to holder of tax title, 160; place 
of partnership taxation, 80; place of taxation of 
bank assets, 80; plan of taxation of money inthe 
hands of regent, 20; powers of — board, 500; 
powers of territorial board of equalization, 359; 
property brought in after date of assessment, 440; 
purchaser at tax sale, 440; rebate of taxes because 
of fire, 359; recovery for ill¢ gal tax sale, 280; recov- 
ery of taxes of property of decedents, 20; refusal to 
pay bid at tax sale, 39; reimbursement on setting 
aside tax decree, 120, reyuiring bond of collector is 
directory, 40; right of purchaser, 480; right to com- 
nel return of illegal taxes, 320; right to redeem, 
320; right to restrain, 420; sule at low figure, 18t; 
s+le of personalty, 39; setting aside assessment, 


before proof of loss, 360; admissions of findings of 
fact, 380; allowing leading questions, 200; burden of 
proof and right to choose arguinent, 40; conceded 
facts, 500; conviviality between juror and party to 
the suit, 400; credibility of witnesses, 200; damages, 
500; defense of former suit pending, 220; demurrer 
to evidence, 80; directing verdict, 20, 200, 880; dis- 
missal, 80; effect of judge’s sleeping attrial, 240; 
equitable and common-law issues, evidence, 45%, 
500; exceptions, 339; excluding question without 
statement as to relevancy. 360; failureto disclose 
the purpose of evidence, 459; failure to object, 459; 
failure to state reason for exceptirngto exclusion 
of evidence, 420; findings of court, 80; improper re- 
marks of counsel, 60, 120, 339; improper remarks 0 
trial judge, 300; inconsistent findings, 459; inform- 
ing jury as to special questions, 180; instructions, 
20, 80, 120, 180, 280, 460, 480; interrupting argument of 
counsel, 420; ivtroduction of evidence out of or- 
der, 80; jury bound by instructions, 240; jury 
docket, 500; limit to cumulative evidence, 240; mis- 
conduct of jury, 100; modifying instrument, 40; mo- 
tion for judgment notwithstanding special ver- 
dict, 320; newly-discovered evidence, 120; opening 
statement, 60; order of argument, 160; peremptory 
instruction for defendant, 20; reading opinions be- 
fore jury, 280; referring pleadings to jury.40; re- 
fusal to direct verdict, 120; refusal to permit ques- 
tion to be reneated, 360; refusing interrogatories, 
100; request for dire-ted verdicts by both parties, 
420; reservation of question of law, 480; right of 
jury to review, 240; right of jury to view the prem- 
ises, 80; right to direct verdict, 400; right to view 
the evidence, 820; rulipg in nonsuit, 180; season- 
able objection must be made to improper remarks 
of counsel, 140; separate findings for separate par- 
ties, 320; special and general verdicts, 100, 480; 
special charges, 280; special findings, 220; special 
interrogatories, 40; submitting personal injury to 
inspection, 80; submitting too poy J questions to 
jury, 140; temporary absence oftrial judge, 240; 
tresness, 480; useof wrong initial in instruction, 40; 
verdict vitiated by statements in jury room, 20. 


300; sewer aesessments not proportioned to bene- Trover and Conversion, assessing damage 320; 


fits, 230; solvent credits, 300; standing trees, 300, 339; 
statutory remedy, 40; stocks in hand of executors, 
180; tax deed, 480; tax deed prima facie evidence of 
title, 160; tax sale, 440,430; taxable ptoperty of 
insurance companies, 220; taxation of city reser- 
voir, 80; validity of proceedings, 180; valuation to 


damages for illegal sale, 339; evidence, 460; in- 
structions, 600; letter as evidence of demand, 360; 
license, 480; measure of damages, 220, 280; pleading 
end proving ownership, 100; refusal of carrier to 
deliver freight, 4¢9; showing special property, 340; 
title, 20; turning wheat into flour, 80. 


sustain levy, 60; vessels engaged in interstate Trusts, action by heirs, 500; advisory jurisdiction, 340; 


commerce, 300; void tax sales, 220. 

Telegraphs and Telephones, action of interested third 
= , for misdelivery, 200; burden of showing il- 
egal contract, 240; damages for failure to deliver 
telegram, 220; damages for mental suffering, 339; 
delivery of messages, 280; delivery on Sunday, 400; 
failure to transmit mes4#ge, 500; incorrect trans- 
mission, 300; liability for defects in poles, 200; 
mental suffering as an element of damages, 140; 
order of removal of poles without a hearing, 160; 
right of rival companies, 180; right of way, 40; 
right to use of street, 80. 

Tenancy in Common, adverse possession of one co- 
tenant, 140; conversion against co tenant, 240; con- 





avpointment, 480; appointment of trustee bv 
equity, 20; beneficiaries bound by stipulation of 
trust deed, 220; commissions after frand, 40; com- 
pensation of trustees guilty of negligence, 160; con- 
veyance of husband and wife, 40: cross petitions in 
cases of removal, 120; death of trustee, 20; enforce- 
ment of trust for snpport of wife and children, 
340; establishment, 460; expense of change of in- 
vestment, 160; funds furnished wife, 40; innoceut 
purchaser, 40; investment in forms forbidden by 
statote, 80; operating words of conveyance, 420; 
purchasing land under agreement to convey, 40; 
purchasing land with wife’s money, 100; receint for 
use of another, 880; resultiug trusts, 80, 260, 360; 
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rights of beneficiaries, 500; rights of remainder- 
men, 340; statute of frauds, 500; substitution of 
new trustee, 260; trustee ex maleticio, 380; validity 
of exemption of liability for debts, 400; venue for 
appointment of trustee, 20; absence of trustee 
pendiog proceedings for removal, 240; adequate 
remedy at law, 240; following trusts funds, 60; 
rights of trust companies, 240; right of trustee tu 
sell securities in his possession, 320. 

Use and Occupation, damages, 40. 

Usury, annuity for release of debt, 400; antedating ne- 
gotiable paper, 340; defense, 180; defense must be 
pleaded, 20; extension ofanortgage, 260; intent, 460; 
mistake in computation of iuterest, 120; national 
banks, 440; profits in lien of interest, 480; recovery, 
200; recovery of usury paid, 220; renewal note, 460. 

Vendor and Parchaser, agreement to transfer liea, 280; 
bona fide purchaser, 140, 460; bond for title, 180; 
breach of contract, 448; cancellation for failing to 
exercise option, 340; compensation for improve- 
ments after foreclosure, 180; dumages for refusal to 
purchase where land is resold on same terms, 140; 
easements, 500; effect of provision ‘‘more or less” 
in deed, 380; enforcing options, 120; evidence, 460; 
executor buying surviving pariner’s interest, 340; 
fraadulent representations, 160; further payments, 
100; innocent misrepresentations, 360; land con- 
tract, 460; liability for interest for failing to give 
bond, 2u0; lien of parol purchaser for purchase 
money, 200; lien of vendor where note received in 
payment is forged, 100; lien to secure payments of in- 
stullments, 340; notice of unrecord d mortgage, 260; 
option without consideration revocable, 140; oral 
partition, 380; parol gift of land, 60; partial failure 
us a defense, 120; performance of option contracts, 
120; pleading bona fide, 40; priority of unrecorded 
deed over quitclaim, 240; recovery of payments af- 
ter rescission, 160; rescinding because of incum- 
brance;, 420; remedy of purchaser, 40; right of as- 
signee of v ndor’s lien note, 200; secret limitation 
in deeds, 240; suit ts recover proparty on default 
of vendee, 20; tender of payment required, 100; 
title void at sale but not at the time of suit, 380; 
transfer of vendor’s lien, 380; waiver of right to re- 
cover land, 40; waiver of vendor's lien, 300. 

Venue, action for conversion against an officer, 460; 
burden of proving non-residence, 420; change, 840; 
change of j idge pending motion, 100; f ,reclosure, 
280; to declare a trust, 40; vacate a judgment, 250; 
when motion should be made, 360. 

Verdict, acceptance of court of geueral verdict where 
it ordered a special, 100. 

W arehousemen, transfer of warehouse receipts, 180. 

W irranties, contract to use diligence, 160. 

Waste, removal of coal, 420; right to restrain waste, 
340. 


Water Companies, requiring payment in advance, 
rae 


Waters and Water Courses, “appurtenances” as in- 
cluding water rights, 240; damages for polluting 
stream, 360; damages where owner of water power 
was not damaged, 120; diversion of water, 120, 200, 
380, 400, 42L; drainage of surface water, 160, 400, 420; 
ejusdem geoeris, 500 ;enjoining maintenance of city 
pumping station, 400; erecting dam to float logs, 
140; exclusive privileges, 60; extending right of 
water company, 180; ey toe waste water as vatural 
stream, 220; irrigation privileges, 240, 400; license, 
280; municipal water works, 100; paying cost of 
coustruction, 420; proof of interference with water 
for irrigation, 260; recovery of remtal for water 
furnished, 340; rights in water for mining purposes, 
310; rights of prior and former appropriation, 380; 
rights of riparian owners, 240; right to ice, 280; 
right to store water for subsequent discharge, 420; 
sprinkling contractor's liability for flooding prop. 
erty, 200; suit to quiet right, 460; surface water 
caused by roadbed of raiiroad, 260; the thread of a 
stream, 440; title of riparian owners to water of 
lake, 360; water rates, 60. 

Weapons, carrying weapons under mistake, 200; con- 
cealed weapons in home,120; county judge as a 
peace officer, 160; offense of pointing a gun, 200; 
right of private watchman to carrv pistol, 120. 

Wills, admissions in will contests, 280; advancements, 
100; alteration, 500; beneficiary, 500; burden of 
proof, 500; charging real estate with debts, 240; 
construction, 460; contingent claims, 360; contract 
for testamentary provision, 180; contract to leave 
property by will, 20; cutting down an estate previ- 
ously given, 460; death of one of several railway 
legatees’ before testator, 160; declaration to prove 
nuncupative will, 40; determination of members of 





a class, 320; devise during widowhood, 220; devise 
for life, 440; devise of fev, 500; devise of property 
with power to consume, 80; devise with power of 
disposition, 100; devise witnout restriction on use, 
with limitation over, 100; “‘devisee” construed to 
mean “‘legatee,” 80; devisees estopped to question 
title of another devisee, 80; dire€ting verdict on 
contest, 360; dower of widuw of one dying before 
distribution, 840; effect of void trust, 840; election, 
480; election of widow, 260; error in calculation by 
testator, 280; estate for life and remainder of issue, 
360; estate of Hmitation, 200; evidence as to testa- 
tor’s dislikes, 220; evidence asto undue influence, 
360; executed during period of delirum tremens, 
220; executor as devisee, 160; extent of testamentary 
power, 230; illicit relation as proof of undue 
influence, 220; intention of testator, 480; jurisdic- 
tion of circuit court, 500; lapsed legacies, 280; lega- 
cy impossible of performance, 60; legatee’s right to 
interest of specitic bequest, 20; liability of legacy 
for legatee’s debts, 280; life estate in land, 390; 
mental incapacity, 460; moral consent of wife, 320; 
payment of annuity after death of annuitant, 340; 
payment of mortgageon devise,320; power of dispo- 
sition, 480; presumption as to legacy by debtor to 
creditor, 340; presumption as to widow’s election 
to take under will, 180; promise to make bequest, 
80; proper attestation, 120, 360; question of fact, 
500; rebutting presumption of undue influence from 
confidential relations, 220; recovery of devise under 
foreign will, 360; remainder unaffected by power of 
appointment, 180; residuary devise, 469; revocation 
because of adoption of child, 120; revocation by 
marriage, 280; riguts of widow, 60; right to consume 
estate, 40; rule ia Shelly’s case, 160; setting aside, 
40; transaction after making a wiil, 280; undue 
influence, 200,320; validity of unrecorded foreign 
will, 100; waiver of execution of trust, 350; what law 
governs, 460; when right of legatee vests, 360. 

Witnesses, admiss bilitv of evidence, 480; altercation 
of showing bias to witness, 140; cashier’s testi- 
mony as to dealings of deceased person with bank 
360; cashier’s testimony of transactions with de- 
ceased borrower, 420; communication between at- 
torney and client, 40, 120; communication with 
physician waived, 460; comp+ tency, 180, 200, 800, 400; 
contradicting admissions of deceased person, 100! 
conversation with deceased person, 220, 420, 440; 
credibility, 20,280,420, 480; cross-¢xamination, 140, 
260, 280, 840, 440; deciaration of testator, 140; depo- 
sition as affecting credibility, 380; disobeying order 
of exclusion, 120; donee to prove gift of decensed 
donor, 380; duty to inform witness of his privilege 
against incrimination, 260; effect of assignment on 
competency against deceased person, 360; election 
cases an exception to the privilege of witness not 
to answer incriminating questions, 100; failing 
to answer a, 80; grand juror’s testi- 
mony asto what happened inthe jury room, 400; 
busband and wife, 220; husband testifying for wife, 
2€0; hypothetical questions, 40; impeachment, 60, 
100, 120, 160, 180, 200, 240, 280, 300, 320, 348,860, 380, 460; 
infant witness, 340; insaaity of witness, 360; inetruc- 
tion to jury, 460; memorandum, 440; mortgagor in- 
competent to testify as to acts with deceased 
mortgagee, 220; pardoning as affecting com- 
petercy, 200; privilege against incrimination, 260, 
340; privileged communications, 80; producing 
books of account, 310; proof of importance of wit- 
ness by showing what he would testify, 340; re-di- 
rect examination, 20; refreshing memory, 220, 240; 
right of wife to testify for husband as administra- 
tor of child, 320; right to explain former testimony, 
340; showing defense on cross-examination, 260; 
slander, 5v0; superintendent of insane asylum as to 
patient, 260; surgeon’s testimony as to char- 
acter of wound, 220; survivors as witnesses, 
360; testimony, 460; testimony of divorced 
wife as to contracting venereal disease, 100; 
testimony of heirs as to advancements, 220; trans- 
actions with deceased persons, 80, 440; unskilled 
practice, 460; value of cattle, 80; where one party 
to transaction is insane, 80; widow, 40; widow of 
insured, 280; wife of party to suit as entitled to 
pay, 380; vouthfulness of witness, 380, 

Woods and Forests, inheritance, 42). 

Work and Labor, breach of contract to furnish work, 
160; compensation for extra work, 260; contract for 
nursing, 260; contractor prevented from completing 
contract, 440; evidence of plaintiff. 40; gratuitous 
services, 20, 80; quantum meruit, 460; services of 
daughter to mother, 220. 

















